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INTRODUCTION 



This supplement brings the Third (1914) Edition up to date, 
giving the amendments to the Code and the decisions made since 
the new " Surrogates' Act" went into effect September 1, 1914. 

If it contained no more than the decisions made construing the 
Act of 1914, it would consist of only a few pages, for that act has 
needed but few decisions to clarify and elucidate it. 

Practically no amendments of substance have been made to the 
act itseK. A few sections of the Code not contained in chapter 
XVIII have been amended for the purpose of removing 
inconsistencies and establishing coordination. 

There have been included in the supplement some of the results 
of two years of practice and experience of the author at the bar, 
and a reference to such new questions and decisions as seem to be 
of interest and importance. 

The plan adopted for the supplement makes it easy to refer by 
paragraph number from the original edition to the supplement, 
or from the supplement to the original edition, while the head 
line calls immediate attention to the branch of the general subject 
to which the decision is applicable. 

Many of the eases quoted have been published so recently that 
it has not been possible to cite them from the official publications. 

This supplement is not intended to take the place of the Third 
Edition, as that is in no particular, either by later decisions or 
amendments, " out of date," but to give the owner of such edition 
quick access to such new decisions and amendments as have been 
made. 

Tkoy, ]Sr. T., July 15, 1916 

WILLIS E. HEATON 
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References are to paragraph and page of Third (1914) Edition 



fl 4 Pa^e 8, following " effect of revision." 
Filling vacancy in o£Sce of Surrogate, continued. 

Former section 2484 under whicli a district attorney acted in 
case of disqualification of the surrogate and of the officers prior 
mentioned, was held to be constitutional in People ex rel Oakley 
V. Petty, 32 Hun, 443. 

The right of the board of supervisors to designate a person to 
act (§ 2484, pp. 9, 11) is superior to the rights under this section, 
as these officers mentioned act only when " special provision is 
not made by law for the discharge of the duties." 

Where " special provision " is made but not availed of, it has 
been assumed that the officers designated* in section 2478 might act. 

^ 7 Page 25, middle of page. 
Opening decree, continued. 

A decree entered upon the settlement of accounts was opened, 
vacated and set aside, and the executor allowed to file a new 
account upon motion made four years after the making of the 
decree in the accounting. This decision was affixmed by the 

Appellate Division (136 App. Div. 891, 119 K Y. Supp. 1037, 

[3] 
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1038), and by the Court of Appeals (197 N. Y. 551, 91 N. E. 
1118). Tlie only grounds upon wliicli relief was granted were 
tliat the accountant had in reliance upon information received by 
him from his own agents declared in his former account that he 
was chargeable with certain large sums specified, while in truth 
the sums so specified greatly exceeded the actual amounts with 
which he was properly chargeable. 

The only meaning of the case is that a clerical error by a party 
in his representation to a court upon the adoption of which an 
inaccurate judgment has been made is among the errors which 
the statute recognizes as the basis for relief even after the expira- 
tion of two years. 

^ 7 Page 27, top of page. 

Application to open hearing in transfer tax proceeding, continued. 

Where an affidavit misstates the correct computation of the 
value of property, it is a clerical error, and the order will be 
opened to correct the error although more than two years have 
elapsed. In re Boyle, 92 Misc. Eep. 143, 156 N. Y. Supp. 173. 

^ 10 Page 38. Section 2493 Code Civ. Pro. amended. 

Appointment of court ofScers and attendants. 

The surrogate of Kings county may appoint, and at pleasure remove, all 
attendants, messengers and court officers in his court, who must attend, 
from day to day, the terms and sittings of the court to preserve order, and 
to perform whatever services may be required of him by the surrogate. 

The surrogates of Erie, Bronx, Queens and Richmond counties may 
severally appoint, and at pleasure remove, as many attendants, messengers 
and court officers in their courts, to be paid by the county, as the board 
of supervisors, of Erie county or the hoard of estimate and apportionment of 
the city of New York, respectively, authorize them so to appoint. The court 
officer or officers so appointed shall possess all the powers of officers desig- 
nated by sheriffs to attend upon courts, and shall perform whatever services 
may be required by the surrogate. 

The surrogate of any other county may appoint, and at pleasure remove, 
one or more court officers to attend his court and to perform such duties 
in respect thereto as the said surrogate may prescribe, who shall be paid 
by the county treasurer upon the certificate of the surrogate, a sum not to 
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exceed three dollars per day for the days actually spent by him in attendance 
upon a session of the surrogate's court. Such officers shall also have all the 
powers of officers designated by sheriffs to attend upon courts of record. 

Amended by L. 1915, ch. 546. In effect September 1. 1915. New matter 
in italics. 

§ 2493 Code Civ. Pro. 

^ 10 Page 39. Section 2496 Code Cw. Pro. amended. 

The amendment consists in adding Bronx county to those 
counties excepted from, the operation of the general section regard- 
ing appointment of stenographers. In effect April 5, 1915. 

C[ 11 Page 43, middle of page. Section 3311, Code Civ Pro. 
amended. 

Stenographer's fees. 

Except where otherwise agreed, or when special provision is otherwise 
made by statute, a stenographer is entitled, for a copy fully written out from 
his stenographic notes of the testimony, or any other proceeding, taken in an 
action, or a special proceeding in a court of record, or before a judge or 
justice thereof, and furnished, upon request, to a party, or his attorney, to 
the following fees for each folio: In a trial term of the supreme court, or 
at a special term of the supreme court in the third, fourth, fifth, sixth, 
seventh or eighth judicial districts, six cents; in any other court or courts, 
ten cents; and for the copy of the testimony required to be made in any pro- 
ceeding for the record of the surrogate's court of the counties of New York, 
Bronx, Kings and Erie, ten cents; and the surrogate may order that the fees 
for such record copy be paid out of the estate to which the proceeding relates. 

Amended by Laws 1916, ch. 160 § 1. In effect September 1, 1916. 

§ 3311 Code Civ. Pro. 

^ 12 Page 44. Section 2502 Code Civ. Pro. amended. 

The amendment consists in extending the application of the 
section to the county of Bronx. In effect March 11, 1915. 

^ 12 Page 46, top of page. Section 961 Code Civ. Pro. 

amended. 

Searching records in the surrogate's offices and certifying In regard thereto. 

A surrogate's clerk must, upon request, and upon payment of, or offer to 

pay, the fees allowed by law, or if no fees are expressly allowed by law, fees 

at the rate allowed to a county clerk for a similar service, diligently search 
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the files, papers, records and dockets in the surrogate's office; and either 
make one or more transcripts therefrom, and certify to the correctness 
thereof, and to the search, or certify that a document or paper cannot be 
found in such office. 

Amended by L. 1915, ch. 207. In effect September 1, 1915. New matter 
in italics. § 961 Code Civ. Pro. 

^ 14 Page 52. Scope of section 2510 discussed. 

Surrogate Ketcham of Kinga County, the most promineut 
member of the Surrogates Revision Commission, has given a 
very lucid interpretation of the scope of the extended jurisdiction 
granted by section 2510. In re Kenny, 92 Misc. Rep. 330, 156 
E". T. Supp. 827, a bank had been made a party to a judicial 
settlement on an allegation that it held a fund belonging to the 
decedent. The bank moved to dismiss the proceeding as to it on 
the ground of lack of jurisdiction to make it a party. In the 
course of an opinion granting the motion. Surrogate Ketcham 
throws much light on the construction to be put upon section 2510 
as shown by the following extracts: 

The Code directs that upon a settlement of the account of an executor 
there must be cited certain persons, described by classes. Code Civ. Proe, 
§ 2730. It is to be confessed that this is not equivalent to a direction, that no 
other person than those designated can be cited; but the surrogate's court 
has no jurisdiction, either of subject-matter or person, " except such as is 
expressly or by necessary implication conferred by statute." Matter of 
Thompson, 184 N. Y. 36, 44, 76 N. E. 870, 872. Hence, unless jurisdiction 
of the person of the bank is conferred by statute, it does not exist. * * » 

The powers conferred by this section are guarded by provisions which 
indicate that the questions which the court may determine must be questions 
" between parties to the proceeding," or " between any party and any other 
person having any claim or interest who voluntarily appears or who is 
brought in by supplemental citation," as well as by the further provision 
that such questions must pertain to matters " necessarily to be determined " 
in order to make a disposition of "the matter." 

The " parties to the proceeding " can only be those who are properly 
such. It cannot be suggested that the jurisdiction conferred was intended 
to embrace anybody whom the petitioner in a proceeding unlawfully impleads. 
It is well understood that a party to a judicial proceeding is one whose 
interest in the subject-matter, whether favorable or adverse, is such that his 
presence upon the record is either necessary or proper. This test throws the 
mind away from the mere fact that a person has been named as a party. 
It makes the nature of the case the only standard. * * * 
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The section (2510) shows no intention to enlarge the class of persons who 
may be parties. Its provisions are amply fultllled if it be held only to bestow 
greater powers for the disposition of questions which already normally 
inhere to a proceeding in which, the parties lawfully impleaded therein are 
only such as are made lawful parties by provisions found elsewhere in the 
Code. The section is satisfied if it be held merely that new facilities are 
afforded for the disposition of old controversies necessarily cognate to the 
old subject-matter, but which were once unavoidably and unfortunately left 
to a court of larger jurisdiction. 

This appears in the words which define and limit all the powers contem- 
plated under the enactment. These are the words with which the provision 
closes, viz. that the questions of which the court is granted cognizance are 
those " arising * * * as to any and all matters necessary to be deter- 
mined in order to make a full, equitable and complete disposition of the 
matter by such order or decree as justice requires." " The matter " is mani- 
festly the proceeding, together with all that needs to be disposed of within the 
recognized confines of the cause, in order to adjust all the interests of all the 
parties therein. 

^ 15 Page 57, following first paragraph. 
Fees of referee and stenographer, continued. 

An order made by the surrogate directing an executor to take 
up a referee's report and to pay the fees of the referee and 
stenographer, reversed. Matter of Dwrm, 149 N. Y. Supp. 530, 
164 App. Div. 134. 

^ 18 Page 77, hottom of page. 
Determination of question of domicile, continued. 

Intention is now regarded as an issuable fact, and evidence of 
intention can be considered and proved. In re Martin's Est., 157 
'N. Y. Supp. 474. 

^ 22 Page 92, following first paragraph. 
Jurisdiction to permit adoption of minors, continued. 

The statute in relation to the adoption of children does not 
require the County Judge to witness by his signature the consent 
of the parties adopting the child; it is sufficient if the order 
recites that the parties appeared before him and that they signed 
the necessary consents. People ex rel. Burns v. Bloevel, 42 N. Y. 
St. Eep. 453. 
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The saving clause in the Adoption Acts does not legalize private 
agreements executed without authority of law. Matter of Thome, 
155 X. Y. 140. 

A contract in the nature of an adoption agreement may he 
specifically enforced. Braniin^han v. Huff, 43 App. Div. 414, 60 
X. Y. Supp. 157. 

Objections will he overruled where the order entered recites 
the performance of all the jurisdictional acts. Yon Beck v. 
Thomson, 60 X. Y. Supp. 1094; aii'd, 167 X. Y. 601. 

Seqnirement that papers be filed. 

The case, Maiter of Huyck, 49 Misc. Kep. 391 was one in 
which adoption was sought to be proved in Surrogate's Court. It 
was claimed that the adoption took place in another state, the 
child being in the custody of an orphan asylum. It was claimed 
that the asylum had burned and that the records were destroyed. 
It was also shown that the laws of the place of adoption required 
the record to be kept by the Coimty Judge and no record of the 
adoption could be found. Xo testimouy was given by the relatives 
of the infant that there was any knowledge in the family about 
such adoption. It was held that because the infant lived with 
the foster parents and took their name no presumption of adoption 
followed, that since papers were not found in the office where they 
were required to be filed there was some presumption that the 
papers never existed, that the burden of proving adoption was 
upon the party asserting it. The court referred to a case in 53 
Iowa 146 where it was held that the statute required the papers 
to be filed and the adoption was not complete until the filing of 
such papers. 

^ 23 Page 101, top of page. 
Validity of f oieign divorce, continued. 

The Surrogate's Court may inquire into tiie validity of a 
judgment of divorce rendered in another state. In re ATcin's Est., 
59 ilisc, Eep. 690, 152 X. Y. Supp. 310. 
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^ 25 Page 117, middle of page. 

Authentication of papers for use in Surrogate's court, continued. 

Certificates on acknowledgments taken out of the state. 

It is not suflficient to state in a certificate attached to an 
acknowledgment taken out of the state that the notary public or 
other officer, was " authorized to take the same," for such state- 
ment is not equivalent to saying that the officer is authorized to 
take the acknowledgment of a deed, and unless the certificate 
shows that the officer is qualified to take acknowledgments of deeds 
it is not sufficient under section 2511 of the code. Matter of 
V^ilcox, 48 St. Rep. 549 ; Bowen v. Stilwell, 9 Civ. Pro. Rep. 281. 

Authentication of acknowledgments taken in other countries. 
Consult Real Estate Law for specific directions. 

Germany. 

As to proper execution and certification of papers in Germany. 
See In re Kroog's Est., 89 Misc. Rep. 35, 152 K Y, Supp. 553. 

^ 25 Page 119, following code section 801. 
Service through post-office, continued. 

Some decisions regarding service of notice of protest of 
negotiable paper apply in principle. 

Proof of deposit in post-ofBce. 

The fact that the notice was deposited with the post-office may 
be proved like other facts, by either direct or circumstantial 
evidence. It may be shown by the testimony of the person who 
deposited it, or by proof of facts from which it may be reasonably 
inferred that it was so deposited. Central National Bank v. 
Stoddard, 83 Conn. 332. In an action against an indorser, 
evidence tending to show that he did not receive notice of dis- 
honor is competent upon the question as to whether notice was 
ever mailed to him, and the exclusion of such evidence is error. 
Union Bank v. Deshel, 139 App. Div. 217. 
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Presumption as to deliveiy. 

A notice placed in a mail chute under the control of the post- 
office department in the city of New York on the day of protest 
and postmarked the following day at noon will be presumed, in 
the absence of evidence to the contrary, to have been delivered 
before the close of business on that day, as required by section 
103. Wilson V. Peck, 66 Misc. Rep. 179. 
Special provision for deposit In post-o£Sce applicable to Surrogate's court. 

Subdivision 18 of section 2768 amended in 1916 to read as 
follows : 

18. WTienever in this chapter a citation, order, notice or paper is directed 
to be deposited in tlie " post-office " or in a " specified post-office," such 
deposit may be made or directed to be made in any post-office, branch post- 
office, sub-station or letter box maintained and exclusively controlled by the 
United States Government. 

^ 28 Page 140, bottom of page. 
When service complete, continued. 

There is no requirement that the service be completed any 
specified number of days before the return day of the citation. 
The service however must be completed by publication once in 
each of four successive weeks, which has usually been construed 
to mean that twenty-eight days must elapse between the first 
publication and the return day of the citation. 

Publication; "four successive weeks." 

The cases under section 44-0 of the Code of Civil Procedure, 
relating to the service of a summons by publication, do not apply. 
The requirement there is that the publication shall be " once a 
week for six successive weeks." Section 2528 of the Code of 
Civil Procedure, requires that the service shall be " once in each 
of four successive weeks." In Steinle v. Bell, 12 Abb. Prac. (jST. 
S.) 172, one publication was Monday, January 6th, the next 
Saturday, January 18th, leaving an interval of eleven days. It 
was held, however, that the publication was once in each week. 
We quote from the opinion: 

"A week is a definite period of time commencing on Sunday and ending on 
Saturday." 



Supplement to Heaton on Sueeogates' Courts 11 

This case was cited with approval in Wood v. Kna/pp, 100 JST. Y. 
109, 2 N. E. 632. In re Reed, 156 N. Y. Supp. 944. 

^ 29 Page 141, middle of page. 

Proof of service of a subpoena, citation or other process. 

Proof of service of a subpoena, citation or other process issued from a 
surrogate's court, must be made by the certificate of the sheriff, when served 
by him, and in wny other case by the affidavit of the person so serving it; 
or, where the person served is of full age and not incompetent, by a written 
admission signed by him, accompanied* with proof, by acknowledgment, 
affidavit or otherwise, of the genuineness of his signature. Proof of publica- 
tion and deposit in a post-office may be made as prescribed in cection four 
hundred and forty-four of this act. 

Amended by L. 1916, ch. 445. In effect May 9, 1916. 

§ 2C31 Code Civ. Pro. 
Efiect of Amendment. 

In 1914 and again in 1916 section 443, Code Civ. Pro. was 
amended as to the requirements for the service of a summons 
without the state and the manner of making proof thereof. Such 
requirements did not seem to be necessary in the case of a citation, 
and did not seem to be included in the meaning of section 2531 
as enacted in 1914. Other sections of the act relating to practice 
in surrogates coujt provided particularly how a citation should be 
served without the state (§§ 2528, 2529, 2525) and by whom it 
might be served (§ 2529), so that it might reasonably be argued 
that section 2531 which provided only how proof of service should 
be made, did not abrogate the directions in the other sections, and 
put in place thereof the provisions of section 443. 

To avoid a possible construction that the language of section 
2531 read into that section the requirements of amended section 
443, the foregoing amendment was made, which will clearly 
make the manner of service and proof of service of a citation 
wholly independent of the requirements for service and proof of 
service of a summons. 

Genuineness of signatuee on an admission of service, may 
be made by affidavit of any person, except the one so admitting. 
See § 434, Code Civ. Pro. 
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^ 30 Page 145, middle of page. 
Special guaidian: when to be appointed. 

Section 2534 Code Civ. Pro. amended by making the next to 
the last sentence read as follows : A person can not be appointed 
such a special guardian who is nominated by any party ; but this 
prohibition shall not preclvd& an infant over fourteen years of 
age from nominating his own special guardian. 

Amendment in effect September 1, 1915. 

This amendment is apparently an attempt by the bar to control 
somewhat the naming of special guardians, although of course 
the surrogate is not bound to appoint the person nominated. An 
infant " party " for whom a special guardian should be appointed, 
is one required to be served with citation. In re Bedfield, 94 
Misc. Eep. 20, 158 IST. T. Supp. 1004. 

Appointment of special guardians by supreme court. 

What may possibly be a further attempt to take from surrogates 
the power to name special guardians and fix their allowance, is 
found in chap 440, Laws 1916 in effect September 1, 1916 which 
reads as follows : 

Apointment of guardians ad litem and special guardians by supreme court 
without application. 
The supreme court may appoint a gua/rdiam ad litem or special guardian 
for am, infant or am, incompetent person, at any stage in any action or pro- 
ceeding, when it appears to the court necessa/ry for the proper protection 
of the rights and interests of such infant or incompetent person amd fix the 
fees and compensation of such gua/rdians, except when it is otherunse 
expressly provided hy law. 

§ 477-a Code Civ. Pro. 

^ 31 Page 149. Section 2538, Code Civ Pro. amended. 

Trial by jury. 

In any proceeding in which any controverted question of fact arises, of 
which any party has constitutional right of trial by jury, and in any 
proceeding for the probate of a will in which any controverted question of 
fact arises, the surrogate must make an order directing the trial by jury 
of such controverted question of fact, if any party appearing in such pro- 
ceeding seasonably demands the same, and in any proceeding in which any 
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controvej-ted question of fact arises, of which any party has, or has not, 
constitutio7uil right of trial hy jury, the surrogate may, in his discretion, 
make such order without such demand. The surrogate in such order must 
direct that such trial be had either before himself and a jury, or at a trial 
term of the supreme court to be held within the county, or in the county 
court of the county. Either of the surrogates of the county of New York 
may, in his discretion, make an order transferring to the supreme court any 
special proceeding for the probate of a will pending in said county. If the 
trial shall not take place in the surrogate's court the order must state 
distinctly and plainly each question of fact to be tried, and shall be the 
only authority necessary for the trial of such question. The verdict, if not 
set aside by the judge before whom the question is tried, shall be certified 
to the surrogate's court by the clerk of the court in which the trial took 
place, and shall be conclusive except upon appeal. 

Amended by L. 1915, ch. 275. In effect April 13, 1915. New matter in 
italics. 

§ 2538 Code Civ. Pro. 

Issue as to right to intervene. 

A person seeking to intervene in a probate proceeding alleging 
that lie is a son of the deceased, which is denied, must prove such 
relationship, and is not entitled to a jury trial of such issue. 
Matter of Bitter's Est., 154 IST. T. Supp. 975 ; In re Lord's Will, 
90 Misc. Rep. 222, 154 N. Y. Supp. 302. 

Directing trial in supreme court. 

In Mdtter of Eno's Will, 157 E". Y. Supp. 553, Surrogate 
Fowler discusses the right of one surrogate in New York County 
to transfer a jury case to the Supreme Court after trial has been 
directed in surrogates court, and denies the order for lack of 
jurisdiction. On appeal the order in the Eno case was a ffi rmed 
— App. Div. ^, 158 ]Sr. Y. Supp. 234 but not upon the ground 
stated by the surrogate that he had no jurisdiction to transfer the 
trial to the Supreme Court, but that to grant the motion in that 
case would have been an abuse of discretion. 

Order for trial by jury. 

Eule 7, New York County surrogates court provides that: 

" Within five days after a jury trial is demanded in the objections filed to 
the probate of a wUl, the party making the demand shaU present on two 
days' notice of settlement to the attorneys of all parties who have appeared 
as attorney, a proposed order directing such trial by jury. Such order shall 
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state plainly and concisely the controverted questions of fact to be tried by 
jury. If a party demanding a trial by jury fails to serve and present a pro- 
posed order as aforesaid, such order may thereafter be presented by any 
party to the proceeding." 

Not entitled to trial by jury. 

Where the interest of a person, moving to open a decree, is 
denied, lie is not entitled to a jury trial of that issue. In re 
ReinhaH's Will, 92 Misc. Eep. 96, 156 N. T. Supp. 171. 

Where a proceeding is brought for a construction of a will as to 
personal estate, a jury trial may be denied. Matter of Harden, 88 
Misc. Eep. 421. 

^ 31 Page 150, top of page. 
Motion for new triaL 

By Surrogate Fowler : 

"At the close of the evidence I directed a verdict on all the 
questions so put to the jury, substantially in favor of the will. I 
then directed mero motu the proponent to move, pursuant to 
section 1233, C. C. P., for judgment at a late day in the term on 
the answers of the jury (duly subscribed by the foreman and the 
jurors), and at the same time I directed the contestant to move for 
a new trial at a day deferred on the minutes, pursuant to section 
998, C. C. P. 

I believe this is the proper practice, and that section 1233, 0. 
C. P., should be held to apply to verdicts rendered by a jury on 
the controverted issues of fact put to them in this court, although, 
as I pointed out in Matter of Plate (Sur.) 156 IST. Y. Supp. 999, 
the answers of a jury to questions are not a special verdict, and 
not a general verdict. But they more nearly resemble a special 
verdict, as defined by the Code, than a general verdict. The Code, 
to which we are referred in gross for guidance by the new Surro- 
gates' Law, seems to contemplate only two generic kinds of verdict, 
and in this respect it is faulty." In re Dorsey's Will, 157 IST. Y. 
Supp. 662 ; In re Eno's Will, 157 IST. Y. Supp. 553. In re Vetter's 
Will, 158 ]Sr. Y. Supp. 450. 

Whether the verdict of the jury, where there is no legal reason 
for setting it aside, is binding upon the surrogate, or whether ha 
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can set it aside because it does not conform to his judgment, are 
questions which have been sharply raised, and concerning which 
there is much difference of opinion. See Matter of Dunn, 158 
]Sr. Y. Supp. 119. 

^ 31 Page 150, bottom of page. 
Jury in surrogate's court, continued. 

The surrogate is not entitled to compensation for attending the 
drawing of a jury. People ex rel. Nohle v. Mitchell, 155 N. Y. 
Supp. 660. 

^ 32 Page 151, bottom of page. Section 2544 Code Civ. Pro. 
amended. 

Id.; by the surrogate of another county. 

Where the surrogate has good reason to believe that a subscribing or a 
•material witness who is in another county of the state cannot conveniently 
attend before him, and no issue is pending therein, he may make an order, 
directing that the witness be examined before the surrogate of the county in 
which he is; specifying by an order the nature and manner of the examina- 
tion. A copy of the order must be transmitted by him to the surrogate 
designated in the order, together with the original will, where the testimony 
relates to the execution of a written will. The examination may be taken 
by one of the clerks described in section 2502 of this chapter. The examina- 
tion, after it is reduced to writing and subscribed by the witness or other- 
wise duly authenticated, together with a statement of the proceedings upon 
the execution of the order, must be certified by the surrogate or clerk taking 
the examination, attested by the seal of his court, and returned without 
delay, with the original will, if any, to the surrogate who directed the 
examination, who must file the same in his office. A surrogate may appoint 
a referee to take the testimony, who shall report the same to the surrogate 
who makes the appointment. An examination so taken has the same effect 
as if it was taken by commission. 

Amended by L. 1916, ch. 446. In effect May 9, 1916. New matter in 
italics. 

§ 2544 Code Civ. Pro. 

ESect of amendment. 

As the section read it was thought that it might be construed 
that the surrogate himself must take the examination, and the 
amendment was made so that there might be no question about 
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the clerk or deputy clerk having that right, as he would have in an 
uncontested matter pending in that court. 

^ 32 Page 153, top of page. 

Uncontroverted allegations, continued. 
Sufficient denial. 

Facts are not sufficiently controverted by an affidavit alleging a 
conclusion upon information and belief. Matter of Hyde, 155 
N. Y. Supp. 495, 169 App. Div. 568. 

This case was reversed in — N. Y. ■ — , 159 IST. Y. Supp. 581, 
where it was held that the rule of pleading applied was too strict, 
and that under the facts disclosed in the papers and proceeding 
the allegation was sufficiently controverted. 

^ 33 Page 158, hattom of page. 
Not subject to collateral attack, continued. 

Grant of probate or of administration is not conclusive as to the 
death of a testator or intestate, nor as to the last domicile or 
residence of the deceased. Matter of Mesa's Est., 149 l!f. Y. 
Supp. 536, 87 Misc. Kep. 242, aff'd, 159 E". Y. Supp. 59. 

^ 33 Page 160, middle of page. 

Docketing decree for costs, and execution thereupon. 

Motion to vacate an execution in the Supreme Court which 
was denied for lack of jurisdiction, may be granted by surrogate. 
In re McTevey's Est., 93 Misc. Rep. 884, 158 N. Y. Supp. 136. 

^ 34 Page 163, top of page. 

Assignments, continued. 
Assignment of distributive share. 

An administrator may effectively assign his distributive share, 
although he afterwards commits devastavit. Muller v. National 
Surety Co., 154 IST. Y. Supp. 1096. 
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^ 34 Page 170, middle of page. 
Contempt; failure to comply with decree, continued. 

Compliance with decree will be enforced by fine to the amount 
of the interest of the moving party, as the party who is aggrieved. 
In re Ball, 9-4 Misc. Eep. 112, 158' IST. Y. Supp. 1095. 

^ 35 Page 178, bottom of page; section 1380, Code Civ. Pro. 
amended. 

Execution against decedent's property. 

After the expiration of one year from the death of a party, against whom 
a final judgment for a sum of money, or directing the payment of a sum of 
money is rendered, the judgment may be enforced by execution against any 
property upon which it is a lien with like effect as if the judgment debtor 
was still living. But such an execution shall not be issued, unless an order 
granting leave to issue it is procured from the court from which the execu- 
tion is to be issued, and from a surrogate's court of this state, which has 
duly granted letters testamentary or letters of administration upon the 
estate of the deceased judgment debtor. Where the lien of the judgment 
was created as prescribed in section twelve hundred and fifty-one of this act, 
neither order can be made until the expiration of eighteen months after letters 
testamentary or letters of administration have been duly granted upon the 
estate of the decedent, and for that purpose such a lien existing at the 
decedent's death continues for two years thereafter, notwithstanding the 
previous expiration of ten years from the filing of the judgment roll. But 
where letters upon the estate of the decedent have not been granted within 
eighteen months after his death by the surrogate's court of the county in 
which the decedent resided at the time of his death, or if the decedent resided 
out of the state at the time of his death, and letters testamentary or letters of 
administration have not been granted within the same time by the surrogate's 
court of the county in whicli the property on which the judgment is a lien 
is situated, such court may grant the order where it appears that the 
decedent did not leave any personal property within the state upon which to 
administer. In such case the lien of the judgment existing at the decedent's 
death continues for two years as aforesaid. Provided, however, that such 
judgment lien, existing at the decedent't death, upon the decedent's real prop- 
erty, or some portion thereof, may be enforced and payment thereof obtained 
during the said eighteen months after granting of letters testamentary, or 
letters of administration, in the manner prescribed by title fow of chapter 
eighteen of this act. But this section shall not apply to real estate which 
shall have been conveyed, or hereafter may be conveyed by the deceased judg- 
ment debtor during his lifetime, if such conveyance was made in fraud of 
his creditors or any of them, and any judgment creditor of said deceased, 
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against whose judgment said conveyance shall have been, or may hereafter 
be, declared fraudulent by the judgment and decree of any court of com- 
petent jurisdiction, may enforce his said judgment against such real prop- 
erty, with like effect as if the judgment debtor was living, and it shall not 
be necessary to obtain the leave of any court or officer to issue such execu- 
tion, and the same may be issued at any time to the sheriff of the county 
where such property is or may be situated. The person issuing such execu- 
tion, however, shall annex thereto a description of the real estate against 
which the same is sought to be enforced, as aforesaid, and shall endorse on 
said execution the words " issued under section thirteen hundred and eighty 
of the code of civil procedure," whereupon said sheriff shall enforce said exe- 
cution as therein directed, against the property so described, and not against 
any other property, either real or personal, and all provisions of law 
relating to the sale and conveyance of real estate on execution and the 
redemption thereof shall apply thereto. 

Amended by L. 1916, ch. 625. In effect May 20, 1916. New matter in italics. 

.§ 1380 Code Civ. Pro. 



^ 36 Page 183, middle of page. 
Paper entitled to probate as a will, continued. 

A paper executed as a will stated that it incorporated copies of 
an earlier will and codicils, which had not been revoked but which 
had been lost, and republished them. It was held that the paper 
was a will. Matter of Beams, 89 Misc. Eep. 712. 

^ 37 Pa^e 193, middle of page. 

Publication of will, continued. 

Publication with reference to time of signing by testator. 

It is well settled that the time when the testator declares 
the document to be his will in relation to the time when he signs 
the same is of no importance. He may declare the will just before 
signing it, or while he is signing it, or immediately after he signs 
it, if as a matter of fact he signs it, and the signing and declara- 
tion are all a part of one testamentary act, and are consummated 
at one time. Doe v. Doe, 2 Barb. 200 ; Lewis v. Lends, 13 Barb. 
17; Keeney v. Whitma-rsh., 16 Barb. 141 ; Jachson v. Jackson, 39 
N. Y. 153. 
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^ 39 Page 204, hottam of page. 
Revocation by a later -will, continued. 

A will, however, may have no words showing a revocation of an 
earlier will, and ip. that case the two wills may be probated and 
construed together as one will. Matter of Pilsbury, 50 Misc. 
Eep. 367, aiExmed without opinion by a divided court in 186 
N. T. 54:5. Where in such a will which does not revoke a prior 
vnll, an invalid trust is attempted to be created by the use of a 
power of appointment, such attempted disposition does not revoke 
a valid disposition of the same property in the prior will, although 
the attempted disposition is repugnant to that con'tained in the 
prior will. Matter of Pilsbury, supra. 

Where it appears that the last of a series of wills disposes of all 
the estate, and leaves nothing upon which the former wills can 
operate, it will be held that the last will revoked the prior wills. 
In re McMullen's Will, 159 IST. Y. Supp. 98. 

C[f 39 Page 210, middle of page. 
JRevoked by its own terms. 

A will can not be revoked by stating in it that it will become 
inoperative upon the happening of a certain event, like marriage. 
Matter of Steiner, 89 Misc. Rep. 66. 

^ 39 Page 213, bottom of page. 
Property increased after making will. 

Under the prohibition of our statute proof of increased property 
after the making of the will cannot avail to repeal the statutory 
rule to revoke a disposing testament not being made in view of 
marriage and parenthood, with no provision in the will, or out of 
it, looking to such duties. In re Del Oenovere's Will, 154 N. Y. 
Supp. 806, aff'd 169 App. Div. 140. 

^ 40 Page 219, middle of page. 
Proceeding to require production of will, continued. 

This section has been passed upon and construed In re Hardy, 
216 K Y. 132, 110 N. E. Rep. 257, where it was held that an order 
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made in the proceeding is a final order and is appealable, and 
where the question as to who may maintain the proceeding as a 
person interested is discussed. 

^ 42 P(ige 223, following heading. 
Probate by action. 

Probate by action under former section 2653a, after a pre- 
liminary probate in surrogates court, no longer exists as to wills 
probated after September 1, 1914. Where the will was probated 
before that date, there was a right of action given for two years 
from the date of probate, and section 93 of the General Construc- 
tion Law saves such right which had accrued. I^o doubt the right 
of an absentee, or incompetent person is also saved, as such person 
was not restricted in his right to bring siich action within two 
years by section 2653a. 

^ 46 PO'ge 242, top of page. 

Character of interest which entitles person to appear and be made a party, 
continued. 

Second cousins will not be allowed to intervene in a probate pro- 
ceeding where there are living cousins constituting the nearest 
degree of relationship, and the will is to be proved as a will of 
personal estate only. Matter of Polansky, 90 Misc. Eep. 273, 
154 K Y. Supp. 669. 

^ 46 Page 242, hottom of page. 

Surrogate may try issue of right to intervene, continued. 

The court should determine as a preliminary issue the status of 
an alleged widow who seeks to make objection to probate. In re 
Lord's Will 90 Misc. Eep. 222, 154 N. Y. Supp. 302. 

Trial by jury. 

The applicant is not entitled to a jury trial of the issue. 
Matter of Bitters, 154 N. Y. Supp. 975. 
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^ 47 Page 244, top of page. 

Proceeding for probate can not be dismissed,, etc., continued. 

A probate proceeding does not abate by the death of any party. 
A voluntary appearance in the proceeding by the legal representa- 
tive of a deceased party confers jurisdiction to continue the 
proceeding. In re Herrmann's Estate, 154, N. Y. Supp. 957. 

^ 48 Page 246, middle of page. 

Section 2544 was amended in 1916. See ]\ 32, page 15. The 
amendment permits the clerk of the surrogate's court to take the 
examination. 

ff 48 Page 247, bottom of page. 
Apparent mutilation, continued. 

A will not revoked by mutilation may be admitted as to the 
remainder and in accordance with the proof as to the missing 
provisions. In re Kent's Will, 89 Misc. Eep. 16, 152 N. Y. 
Supp. 557. See S. C. 169 App. Div, 388. 

^ 52 Page 260, top of page. 

Who may file objections to probate, continued. 

Alleged widow. 

An interlocutory order denying alimony in a separation action 
on the ground that the marriage was void, js not a bar to filing 
objections to probate by the alleged widow. Matter of Mostobshy, 
90 Misc. Eep. 549, 154 N. Y. Supp. 927. 

A legatee who is not an heir-at-law or next of kin. 

" Interested in the event " has been construed to exclude a mere 
legatee who is not an heir-at-law or next of kin, from filing 
objections. Matter of Nelson, 89 Misc. Eep. 25, 

Heirs of husband or wife taking under section 91, Decedent Estate Law. 

The heirs of a husband or wife taking real property by virtue 
of the statute, section 91, Decedent Estate Law, are not entitled to 
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contest probate as that statute does not create "heirs," but is 
considered as a gift of the title from the State which would take 
it by escheat. Matter of Leslie, 156 IST. Y. Supp. 346, 92 Msc. 
Eep. 663. 

^ 52 Page 262, middle of page. 

Notice to infant legatees and devisees of contest. 

Notice of contest is given to infant and incompetent legatees, 
beneficiaries and devisees in the manner prescribed, and they then 
become parties to the proceeding. A special guardian may be 
appointed for them upon filing proof of service of notice, who 
acts whether the case is heard by the surrogate or certified to 
another court. 

^ 52 Page 262, bottom of page. 
Framing the issues for trial by jury. 

It is customary in the Surrogate's Court of New York county 
where the volume and importance of the litigation requires a 
tmiform and well settled practice, to require counsel to come 
before the surrogate on two days cross notice to settle the issues, 
bringing with them their pleadings, proposed orders and notice 
of settling same, with proof of due service. In re Plate's Will, 
156 N. Y. Supp. 999. 

For Rule of l^ew York county Surrogate's Court for framing 
the issue. -See |[ 31. (Supplement.) 

^ 53 Page 263, bottom of page. 
Bill of particulars. 

Where contestants allege imdue influence, the names of the 
beneficiaries in the will, being those persons most likely to have 
influenced the testator, if such influence was exerted, give sufiicient 
information to the contestant and a motion for a bill of particulars 
should be denied. In re Vetter's Estate, 158 IST. Y. Supp. 449. 
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^ 54 Page 266, bottom of page. 
Witness incompetent, continued. 

In Lane v. Lane (95 N. Y. 494) the evidence of the testator's 
wife, who was a legatee under the will, had been admitted to prove 
the conversations taking place at its preparation and execution, 
and the judgment was reversed because thereof. 

In matter of the probate of the will of Smith (95 N. Y. 516) 
it was held that a legatee and executor of the will offered for 
probate was not competent to testify to the instructions of the 
testator and execution of a will. 

In Lodeler v. Whelpley (111 N. Y. 239) it was held that the 
testimony of a legatee under a will, so far as it relates to com- 
munications with the testator or transactions with him, is inad- 
missible on proceedings taken for the admission of the will to 
probate. 

In the Matter of Eysaman (113 JST. Y. 62) it was held that 
a legatee was not a competent witness to testify in favor of the 
will. 

^ 55 Page 271, top of page. 

W'eight of evidence of physician based on hypothetical question as to compe- 
tency. 

The weight to be given to the evidence of a physician based 
upon assumed facts is for the court or jury to determine. Where 
the facts assumed in the hypothetical question do not in the judg- 
ment of the court or jury exist, the evidence is deprived of much 
of its force. In re Robinson's Will, 87 Misc. Rep. 164, 150 N. Y. 
Supp. 115. 

^ 55 Page 272, middle of page. 
Privilege of attorney, continued. 

The attorney who draws mutual wills may testify as to the 
mutual conversation in an action or proceeding between the bene- 
ficiaries under such wills. There is no privilege of the witness in 
such a case. Wallace v. Wallace, 216 N. Y. 28. 
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^ 55 Page 274, bottom of page. 
Waiver of privilege of physician, continued. 

A husband having filed objections to the probate of the will of 
his wife, and having then died, his executor was brought in as a 
party. The executor called a physician to testify against the will, 
and waived the privilege of the physician. It was held that the 
executor was a " party in interest " and could waive the privilege. 
In re Mele's Estate, 15Y N. Y. Supp. 669, 94 Misc. Eep. 555. 

^ 59 Page 292, bottom of page. 

Presumption of undue influence from adulterous intercourse, continued. 

In Matter of Coffin, 81 Misc. Rep. 391, Surrogate Ketcham of 
Brooklyn, refused to find against a will, although made in favor of 
testator's mistress, upon wholly circumstantial evidence, where 
undue influence was alleged. 

^ 63 Page 303, bottom of page. 

Decree after trial by jury. See If 31. (Supplement.) 

Where the trial is by the surrogate and a jury, the surrogate 
has the same right as any other judge has to set the verdict aside 
if he is convinced that it is not in accordance with the evidence 
or the law. He must, under section 2614 (p. 305), be satisfied 
that the will is entitled to probate, and so the verdict of the jury 
is not conclusive upon his conscience, if against the weight of 
evidence, or procured by passion or prejudice. When, however, 
the trial by jury is removed from the Surrogate's Court to the 
Supreme Court., the responsibility of accepting or rejecting the 
verdict of the jury is put upon the trial judge, and when a verdict 
is certified back to the surrogate, he must enter a decree in accord- 
ance therewith. In re Plate's Will, 156 N. Y. Supp. 999'; Matter 
of Eno, 157 N. Y. Supp. 553 ; MaUer of Borsey, 157 l^T. Y. Supp. 
662, 94 Misc. Rep. 566 ; In re Durm, 158 N. Y. Supp, 119, 94 
Misc. Rep. 528. 
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q 63 Page 307, top of page. 
When will sufSciently proved, continued. 
Will more than thirty years old. 

Where a will is more than thirty years old, both witnesses are 
dead, its proper custody is shown and its appearance is honest, 
the rule as to ancient documents may be considered to strengthen 
the little testimony available. Maiter of Hall's Will^ 90 Misc. 
Kep. 216, 154 N. T. Supp. 317; Jaclcson v. Lwitmay, 3 Johns. 
Cas. 283 ; Clark v. Owens, 18 IST. Y. 434 ; Fetherly v. Waggoner, 
11 Wend. 603 ; Northrop v. Wright, 24 Wend. 221 ; Wilson v. 
Betts, 4 Den. 201; Burhaais v. Blanshan, 3 Johns, 292, 3 Am. 
Dec. 485 ; Jaclcson v. Luquere, 5 Cow. 221. 

^ 63 Page 307, bottom of page. 

Piesmnption of validity, continued. 
I>eath bed wills. 

Tbe testamentary act in making a death bed will is subject to 
closer scrutiny than in other cases. Wo legal inference against 
the testamentary paper conclusively flows from the single fact 
that it is what is called a deatb bed will. Matter of Knighfs 
Will, 150 liT. T. 'Supp. 137, 87 Misc. Eep. 577. 

While tbe fact that a will is made at a time when the alleged 
testator is upon bis death bed does not of itself create a presump- 
tion of invalidity (Matter of Seagrist, 1 App. Div. 615, 620, 37 
N. T. Supp. 496), it should make the surrogate more careful in 
scrutinizing the document than if it was executed by a person 
in full possession of bodily healtb, attending to the normal duties 
of everyday life. Matter of McGraw, 9 App. Div. 372, 380, 41 
N. Y. Supp. 481 ; Bollwagen v. Bollwagm, 63 IST. Y. 504, 518 ; 
In re King's Will, 89 Misc. Eep. 638, 154 'S. Y. Supp. 238. 

^ 64 Page 312, bottom of page. 

Decision and decree should state 'what, if any, changes or interlineations are 

allowed, continued. 
Proof as to contents of missing parts of a will. 

Statements of testator as to legacies he had given in and by his 
will are not competent to prove the purport of clauses cut from a 
will. Matter of Kent, 155 N". Y. Supp. 894, 169 App. Div. 388. 
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^ 66 Page 318, middle of page. 

Probated as a will of real or of personal property, or of both, continued. 

After a will has been probated as a will of personal property 
only, it may be again offered for probate and be probated as a 
will of real property. In re Neil's Will, 159 K Y. Supp. 110. 

^ 68 Page 324, top of page. 

Proceeding for obtaining construction of will, continued. 

It is not tbe intent of § 2615 that the surrogate shall construe 
a will merely for the purpose of relieving the mental anxiety of 
some legatee or of expressing his opinion of the effect of testa- 
mentary dispositions of property under circumstances which may 
never arise or contingencies which may never happen. In re 
Leary's Estate, 154 ]Sr. Y. Supp. 959. 

Section 2615 bestows upon the Surrogate's Court a power, not 
previously enjoyed, to construe a will in a proceeding brought for 
that purpose. The exercise of this power is hedged about by the 
limitations contained in the section: That the proceeding can 
only be had with respect to a will probated in the court to which 
the application is made; that a citation shall issue if the surro- 
gate entertains the proceeding; and that, on the return of the 
citation, the surrogate shall make such decree as justice requires. 
The whole section must be read with the accompanying enactment 
contained in section 2510 of the Code. In re Bouchoux, 89 Misc. 
Eep. 47, 152 K Y. Supp. 548. 

Section 2538 does not make it necessary to award a jury trial 
in a proceeding for the construction of a will. Matter of Harden, 
88 Misc. Eep. 421. 

One of the rules which the surrogate should lay down in pro- 
ceedings of this character is that where the construction may, 
without any substantial prejudice to the parties meanwhile, be 
accorded at a later stage, in the regular way, on the settlement of 
the final accountings of the testamentary trustees or the personal 
representatives, that then such construction ought to be postponed 
by the surrogate until the final accounting or the settlement of the 
decree to be made thereon. Otherwise a party aggrieved by the 
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constructioii accorded might be forced to take separate appeals, 
one from the decree affording construction and another from a 
decree of distribution on the final accounting. Such a course of 
procedure would be both vexatious and intolerable. In re 
Hardens Estate, 150 N. Y. Supp. Y43, 88 Misc. Eep. 421. 

Construction which may affect title to leal estate. 

* The surrogate may well refuse to take jurisdiction to construe 
a will as to title to real property where the petition shows that 
the construction is not asked for with reference to the settlement 
of the estate and does not affect the rights and interests of the 
parties in connection therewith. It must be remembered that the 
broadened jurisdiction is given when required to be exercised 
with reference to making a decree or other disposition which the 
surrogate is required to make, and not to sit as a court of inde^ 
pendent jurisdiction. 

Proceeding not entertained where title had passed and the 
only person to be affected by the decision was not a party to the 
proceeding. In re Laurer's Will, 89 Misc. Rep. 47, 152 N. Y. 
Supp. 548. 

Evidence may be received to ascertain the intention of the 
testator as to what portion of his real estate he included in or 
excluded from the description of the lands devised. Matter of 
PUpp's Will, 108 K E. 554, 215 N. Y. 652. 

Proceeding entertained where the executors alleged that they 
could not safely pay legacies until a construction was made as to 
whether the legacies were charged upon real estate. In re Noe's 
Estate, 157 IST. Y. Supp. 681, 94 Misc. Eep. 60. 

^ 69 Pa>ge 329, top of page. 
General rules of construction, continued. 

The court must not construe a will contrary to the ordinary 
meaning of the language used upon conjecture as to intent, or 
upon suspicion that the testator did not understand the expres- 
sions used. Nokm v. Nolan, 154 N. Y. Supp. 355, 169 App. 
Div. 372. 
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^ 73 Page 341, bottom of page. 
Trial of pieliminary issue of relationship. 

A petitioner moving to open and vacate a decree granting pro- 
bate, where his interest is denied, must prove his right as a pre- 
liminary issue, and cannot have that issue tried by a jury. In re 
Reinhardfs Will, 92 Misc. Kep. 96, 156 N. Y. Supp. 171. 

9^ 77 Page 356, bottom of page. 

Notice of probate to legatees anfl devisees, continued. 

Only those persons need be notified whose names and addresses 
are given in the petition. The notice is not jurisdictional and it 
is not necessary to do more than to take the names and addresses 
from the petition. 

^ 77 Page 358, bottom of page. 
Security to be required, etc., continued. 

A bond should be required where an executor is vested with 
title to personal property which he is to hold for any other purpose 
than to settle the estate, whether he holds it for his ovra use with 
remainder over to another, or holds it for the use of another. 

^ 78 Page 361, middle of page. 
Service of order. 

The surrogate may prescribe the manner in which the order 
may be served where personal service cannot be made within the 
State. He may direct that it be by mail or personally without 
the State or by publication. If made by publication it would 
seem that the publication ought to be made in the usual manner 
and for the length of time required for service of a citation by 
publication, although there do not appear to be any decided cases' 
upon the subject. 
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q 79 Page 363, bottom of page. 

How testamentary trustee qualifies, continued. 
No letters issued. 

Ttere is no special provision for letters to be issued to a 
testamentary trustee, and- generally none is issued. The authority 
of the trustee to act is evidenced by a copy of the will and a 
certificate that he had been duly qualified, or by a copy of the order 
of appointmeait, where one is made, with a certificate attached 
signed by the clerk of the Surrogate's Court that the person 
named has duly qualified by filing his bond, duly approved, 
and his oath of office, and that he is entitled to act as such trustee 
under the order. In some cases a simple certificate of the clerk 
that the person has been duly appointed and has qualified and is 
entitled to act will be sufficient. 

Retraction of renunciation. 

When a trustee refuses to accept the trust, he cannot retract 
such refusal after the other trustees have acted as such. The only 
safe rule is to hold the person to his refusal or renunciation 
unless it is withdrawn before the others have acted. In re Kellogg, 
214 K Y. 460, 108 K E. Eep. 844. 

There is no statutory provision for the renunciation of a trustee. 
He derives his authority from the will, and may refuse to accept 
the trust. 

Title where trustee renounces or refuses to act. 

Where one of two or more trustees refuses^ to accept and esecute 
the trust, the estate vests in the others, the same as though the 
trustee refusing to act were dead or had not been named. Maiter 
of Kellogg, 214 IST. Y. 460. 

Trustee may receive property before accounting by executor. 

It often happens, under some wills, that the trust duties, as to 
some matters, begin at once, and it would work harm to the inter- 
ests of the parties if the performance of such duties should be 
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postponed. Trustees may therefore act before the final accoimt- 
ing by the executor, and may receive and manage property. 
Matter of Kellogg, 214 IST. Y. 460. 

^ 80 Page 373, bottom of page. 

Unincorporated society. 

An unincorporated society cannot be a trustee. Hart v. Hara- 
burger, 1 St. Rep. 293. 

^ 81 Page 376, middle of page. 

Jurisdiction to grant letters of administration, continued. 

Administration may be granted to prosecute action for negligent killing even 
though the deceased left a will. 

In certain cases specified in section 1902, Code Civ. Pro. 
(^ 417), an administrator may be appointed to prosecute an 
action for negligent killing of tbe testator. In such cases where 
the executor refuses to prosecute for the benefit of the husband or 
wife or next of kin, an administrator may be appointed specially 
for that purpose. 

^ 82 Page 378, top of page following subd. 8. 

Such preference does not apply to those persons descdbed in 
the first seven subdivisions, as the statute has always recognized 
that they are entitled to preference by reason of close family 
relationship. The interest of persons of more remote kinship 
is generally one of money only, and hence the preference given 
to that one having the greatest money interest. A surrogate has 
no discretion, but must follow the order given in this section in 
making an appointment, unless the applicant is incompetent. 
In re BrincTcmann' s Est., 89 Misc. Rep. 41, 152 N. Y. Supp.. 
542. 

^ 82 Page 384, middle of page. 
Public administrator of Bronx county. 

It has been held that the revision of 1914 did not affect the 
fees of the public administrator of Bronx county (chap. 548, L.. 
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1912, amended by chap. 825, L. 1913), which fixed such fees 
with reference to former section 2668, Code Civ. Pro. In re 
Hammer, 94 Misc. Eep. 36, 158 N. Y. Supp. 981. 

^ 83 -Pofl^e 888, middle of page. 
Renunciation, continued. 

The renunciation of the only person entitled to take the estate 
does not permit the appointment ex parte of another person. The 
consent should be filed as provided in the section. Matter of 
Murphy, 87 Misc. Eep. 564. 

^ 83 Page 388, bottom of page. 
Incompetent persons, continued. 

Letters refused to a sister not entitled to share because of the 
existence of infant children. In such case letters should be issued 
to the guardian or public administrator. In re Elder's Estate, 
87 Misc. Eep. 79, 150 X. Y. Supp. 114. 

^ 84 Page 393, bottom, of page. 

Right of consols of foreign countries to have letters of administration. 

The Court of Appeals in In re D'Adamo's Est. (212 X. Y. 214, 
106 X. E. Eep. 81) has considered the various treaties with 
foreign countries and has held that under the treaty with Italy 
the consul has no prior right over a relative domiciled in this 
country. The brother of the deceased residing in this State 
and the county treasurer joined in a petition asking that the 
letters issued to the consul be revoked and that the petitioners be 
appointed iu his stead. This application was denied by the surro- 
gate and affirmed by the Appellate Division (159 App. Div. 40), 
but in the Court of Appeals the decision was reversed and the 
application granted (Matter of D'Adamo, 212 !N". Y. 214) where 
it was held that before September 1, 1914, a brother of the 
deceased, although not entitled to shai'e in the estate, was entitled 
to administration. 

The Court of Appeals stated that the result of the amend- 
ments of 1914 would be to establish a new rule thereafter. 
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^ 85 Pdge 398, bottom of page. 

Administration, burden of proof. 

The petitioner for letters of administration as against one prior 
entitled has the burden of proof that he is one of the persons 
entitled to apply for letters. In re Greco's Est., 90 Misc. Eep. 
241, 154 N. Y. Supp. 306. 

^ 86 Page 401, top of page. 
Administrator's bond, continued. 

Section 810 to which reference is made above is a general 
requirement as to all bonds and undertakings, and is not affected 
by the new practice, except that bonds to be given by guardians 
by will or deed come under the special provision of section 2658 
and subdivision 15 of section 2768, and a certificate is not required 
on those particular bonds, xmless the acknowledgment is taken out 
of the State. 

^ 87 Page 405, hottom of page. 
Special provision of law, continued. 

Limited letters of administration may be granted, since the 
amendments of 1914, where any right of action exists, and their 
issuance is not restricted to cases of actions for negligence. 
Matter of Belotti, 87 Misc. Kep. 81. 

^ 88 Page 409, hottom of page. 
Public administrator in Bronx county. 

Chapter 548, L. 1912, amended by chap. 825, L. 1913, provides 
for a public administrator in Bronx county. 

The fees of the public administrator are governed by the 
special act. In re Hammer, 94 Misc. Eep. 36, 158 N. Y. Supp. 
981. 

The public administrator of Bronx county is entitled to letters 
of administration on the estate of an alien over the consul-gen- 
eral of the nation of which the decedent was a subject. Matter of 
Comparetto, 88 Misc. Eep. 369 ; Matter of D' Agostino, 88 Misc. 
Eep. 371. 
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^ 95 Page 452, middle of page. 

Appointment of general guardian by Supreme Court, continued. 

In Maiter of Litiman, 88 Misc. Eep. 403, 150 IsT. T. Supp. 
607, Surrogate Fowler held that this section does not apply to 
appointments made by the Supreme Court before September 1, 
1914, and denied an application to file an appointment. 

^ 95 Page 453, middle of page. 
Guardian of an incompetent infant. 

An infant may be of unsound mind and incapable of making a 
petition for the appointment of a guardian. This condition is 
now provided for in section 2645 (p. 456) where it is provided 
that in such cases the infant need not make the petition although 
over fourteen years of age. It is probable that a committee could 
be appointed in the case of an incompetent infant. Where a 
guardian is appointed a committee could succeed him upon the 
arrival of the infant at twenty-one years of age. See page 1530. 

^ 97 Page 463, bottom of page. 
Appointment of guardian; decree, continued. 

The appointment of a guardian may be conditioned upon the 
infant receiving instruction in a specified religious faith, and the 
decree may make the appointment upon such condition. In re 
Cross' Chmdianship, 92 Misc. Eep. 89, 155 K Y. Supp. 1020. 

Other things being equal a relative will be appointed before a 
person who is not a relative, and the person claiming must show 
that he is a relative. In re Curtin, 93 Misc. Eep. 394, 158 IST. Y. 
Supp. 131. 

The surrogate is not limited to appointing the person asked for 
in the petition. In re Curtin, 93 Misc. Eep. 394. 

^ 98 Page 464. Section 2650, Code Civ. Pro. amended. 
Qualification of guardian of property. 

Before letters of guardianship of an infant's property are issued by the 
surrogate's court, the person appointed must, take an official oath as pre- 
scribed by law amd execute to the infant and file in the surrogate's office 
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his bond, with at least two sureties, in a penalty, fixed by the surrogate, 
not less than twice the value of the personal property, and of the rents and 
profits of the real property, and of the annual income receivable by him from 
any funds of which the general guardian will not have possession, conditioned 
that the guardian will, in all things, faithfully discharge the trust reposed 
in him, and obey all lawful directions of the surrogate touching the trust, 
and that he will, in all things, render a just and true account of all moneys 
and other properties received by him, and the application thereof, and of his 
guardianship, whenever required so to do, by a court of competent jurisdic- 
tion; but the surrogate may, in his discretion, limit the amount of the bond 
to not less than twice the value of the personal property, and of the rents and 
profits of the real property, or such annual income receivable by him, for the 
term of three years. 

Where the property of the infant does not exceed the sum, or value, of 
two thousand dollars, as shown hy the petition, the surrogate, may, in his 
discretion, make an order dispensing with such hond wholly or partly, and 
directing that the guardian collect and receive the moneys and property of 
his ward jointly with a person designated in the order, and that all such 
moneys and other property, so far as the same are conveniently capable of 
deposit, shall be deposited in the name of such guardian, subject to the order 
of the surrogate, with such hank, savings bank, trust compa/ny, or safe deposit 
company as shall be designated in such order, and shall 6e witlidraum or 
removed only on the order of the surrogate. 
, The letters issued thereupon shall contain the substance of the order. 

The cost of the safe deposit 60a; shall be a county charge. 

Amended by L. 1915, ch. 642. In effect May 14, 1915. New matter in 
italics. 

§ 2650 Code Civ. Pro. 

Effect of amendment. 

The section now does not make it compulsory to appoint an 
associate, but leaves it to the discretion of the surrogate. 

The constitutional jurisdiction of the Supreme Court over 
estates of infants cannot be abridged by an act of the Legislature, 
and this section does not curtail the powers of the Supreme Court 
heretofore possessed. Matter of HirshfieM, 88 Misc. Rep. 399, 
151 K Y. Supp. 846; Matter of Kent, 92 Misc. Eep. 113, 155 
K T. Supp. 383. 

In Ifew York county Surrogate Fowler has announced in a 
written opinion that he will refuse to appoint a guardian without 
his first filing full and adequate security. In re Kaufman, 93 
Misc. Eep. 408, 158 N. Y. Supp. 134. 
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Proceeds of settlement of action on behalf of infant. 

Where an action has been brought to recover damages on behalf 
of an infant, the Supreme Court will not order the proceeds to be 
paid to a guardian who has been appointed without bond pur- 
suant to section 2650. Hwug v. Heivitt, 87 Misc. Rep. 67, 150 
IST., Y. Supp. 236; Benson v. Simmons, 156 W. Y. Supp. 1, 92 
Misc. Rep. 509. 

^ 99 Page 471, top of page. 
Granting ancillary letters of guardianship. 

This section merely provides for the granting of letters to the 
petitioner, and not to the petitioner and another person jointly. 
There is no provision of the Code which authorizes the issuance of 
joint letters of guardianship in the Surrogate's Court. In re 
Breese's Guardianship, 156 N. Y. Supp. 267, 92 Misc. Rep. 650. 

^ 100 Page 476, middle of page. 
Testamentary guardian, continued. 
Bond, when not required. 

In Matter of Huebsch, 87 Misc. Rep. 566, where the question 
arose whether a bond should be required where the infant's estate 
was less than two thousand dollars, the surrogate of Bronx county 
held that this section should be construed with section 2650, and 
tiiat a bond need not be given. 

^ 106 Page 502, hottom of page. 
Revoking letters issued to consul, continued. 

Where the estate had been fully administered and judicial 
settlement was in progress, the surrogate refused to revoke the 
letters of the consul. In re BaJdassarro's Est, 156 N. Y. Supp. 
175, 92 Misc. Rep. 627. 

^ 107 Page 507, middle of page. 
Removal of co-executor; decree. 

Where the petition and citation in a proceeding to remove a 
oo-executor for failure to act required him to show cause why he 
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should not so act, or be removed, the decree should also be in the 
alternative. In re Hayes' Est, 158 IST. Y. Supp. 527. 

Kevoking letters; dishonesty. 

Dishonesty was given as a ground for revoking letters of admin- 
istration, where the persons appointed had before the appoint- 
ment secured the estate of their feeble mother for the purpose of 
preventing a sister from sharing therein. Matter of Kirchner, 89 
Misc. Eep. 717. 

^ 110 Page 519, middle of page. 

In 1916 subdivision 7 was added to section 2574 making a new 
cause for revoking letters without citation. This was done for the 
purpose of making effective a new section (§ 2664:-a) added that 
year requiring all trust funds to be deposited in a bank account 
separate from the personal account of the executor, administrator, 
guardian or testamentary trustee. 

In what cases letters may be revoked or trustee removed without a citation. 

7. Where such executor, administrator, guardian or trustee mingles the 
funds of such estate with his own or deposits the same with amy person, 
association or corporation authorized to do business under the hanking law, 
in an account other than as such executor, administrator, guardian or 
trustee. 

Added by L. 1916, eh. 588. In effect September 1, 1916. 

§ 2574 Code CU. Pro. 

^ 110 Page 520, bottom of page. 

Money held by executors, administrators, guardians and testamentary trustees 
must not be deposited in personal bank account. 

The Legislature has made an effort to stop the mingling of 
moneys held by executors, administrators, guardians and trustees 
with their private and personal funds, by adding section 2664-a 
requiring all such funds to be kept in a separate bank account. 
To enforce this requirement they have provided two penalties: 

(a) Removal from office by summary proceeding without cita- 
tion. Section 2574, subd. 7. 

(b) Making a violation of the provisions of section 2664-a a 
misdemeanoK. 
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Funds of estates to be kept separate. 

Every executor, administrator, guardian or testamentary trustee shall heep 
the funds and property received from the estate of any deceased person 
separate and distinct from Ms own personal fund and property. Ee shall 
not invest the same or deposit the same icith any person, association or cor- 
poration doing business under the banking law or other person or institu- 
tion, in his own name, but all transactions had and done by him shall be in 
his name as such executor, administrator, guardian or testamentary trustee. 

Any person violating any of the provisions of this section shall be guilty of 
a m,isdemeanor. 

Added by L. 1916, ch. 588. In effect September 1, 1916. 

§ 2664-a Code Civ. Pro. 
^ 112 Page 627, middle of page. 
Ancillary letters; papers and proof, continued. 

Who are entitled to the personal estate where the deceased died 
a resident of a foreign country may be shown by the laws of that 
country, and must be proved where no letters have been issued 
in the foreign country. Matter of Prevost, 89 Misc. Eep. 704. 

^ 114 Page 532, middle of page. 
Accounting by ancillary representatives, continued. 

It is well settled that ancillary executors have the same general 
power in this state as domestic executors so far as personal prop- 
erty is concerned. Lockwood v. United States Steel Corporation, 
209 K T. 375 ; Smith v. Second Naiional Bank, 169 N. Y. 467; 
Hoper V. Hoper„ 125 IST. Y. 400, 404. In Lockwood v. United 
States Steel Corporation, supra, it was held : 

"Ancillary administration in this state is regulated by statute, and an an- 
cillary executor or administrator has the same general power as a domestic 
executor or administrator, except in disposing of the decedent's real property 
for the payment of his debts and funeral expenses." 

And in Hoper v. Hoper, supra, it was written: 

"The Code provides (section 2702) that all the provisions of its eighteenth 
chapter relating generally to Surrogates' Courts and proceedings therein, and 
to the rights, powers, duties and liabilities of an executor or administrator 
shall, with some minor exceptions, apply to a person to whom ancillary let- 
ters are granted, and thus puts him upon a level, so far as his official character 
is concerned, with the ordinary executors appointed by our courts." 

Whether our courts will exercise the power they thus possess, 
and decree distribution of the assets collected in this jurisdiction 



38 Supplement to Heatos^ on Stjeeogates' Courts 

under ancillary letters granted by them, or will remit the dis- 
position thereof to the coirrts of the testator's domicile, is a ques- 
tion of discretion, to be determined with reference to the facts of 
each particular case. Despard v. Cliurchill, 53 N, Y. 192; 
Matter of Dunn, 39 App. Div. 510, 513, 57 K Y. Supp. 444; 
flatter of Hughes, 95 IST. Y. 55. In re James, 159 IST Y. Supp. 
140. 

^ 117 Page 537. 

Administration by Supreme Court, continued. 
Receiver appointed. 

In the case of WilHam Fox v. Lawrence Mulligan and Patrich 
H. Sullwan, as Executors, etc., of Timothy D. Sullivan, a receiver 
of the estate was appointed by the Supreme Court, which also 
restrained creditors and other persons from bringing any actions 
or proceedings relating to the estate. 

^ 130 Page 565, middle of page. 

Joining personal and representative causes of action, continued. 

Demurrer sustained on account of joining causes of action 
against the representative and the representative as an individual. 
Taggart v. Francis Draz & Co., 150 W-. Y. Supp. 41, 166 App. 
Div. 381. 

^ 133 FO'ge 571, middle of page. 

Care and custody of the estates of persons sentenced to state prison for life, 
continued. 

A person sentenced to imprisonment for life is thereafter deemed civilly 
dead. 

§ 511 Penal l,sc<s. 

For a discussion of the effect of civil death upon property 
rights, see Avery v. Everett, 110 N. Y. 317. 

^ 135 Page 577, following text of § 2753. 

Sectiow 2753 amended in 1916, in effect May 19, by adding in 
the paragraph beginning " The value of real or personal property," 
after the words quoted, the following : and the increment thereof, 
received. 
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^ 135 Page 578, middle of page. 
Commissions of Bronx county public administtator. 

It has been held that this section does not affect or limit the 
fees of the Bronx county public administrator, whose fees are 
provided for ia a special law, chap. 648, L. 1912, as amended by 
chap. 825, L. 1913. In re Hammer, 94 Misc. Kep. 36, 158 N, Y. 
Supp. 981. 

^ 136 Page 580, top of page. 
Commissions on rents. 

Commissions cannot be allowed on rents collected after the 
death of the life tenant when the estate passed at once to the 
remainderman, nor upon the value of the real estate over which 
the trustees had a power of sale. In re Suarez's Est., 158 N. T. 
Supp. 140. 

^ 144 Page 603, bottom of page. 

Commissions of substituted trustees for receiving property, continued. 

Since the decision in the Matter of Baldwin, 209 N. Y. 601, in 
which the Court of Appeals followed the Silliman case, courts 
have generally followed the rule of allowing one-half commissions 
to trustees for receiving property. The decision in the Baldwin 
case does not disclose that branch of the case, but that was the 
question argued and decided. 

^ 146 Page 610, middle of page. 
Trust estates of more than $100,000, continued. 

Under section 2753, in ascertaining whether the estate is more 
than $100,000, the value of real property constituting the trust 
cannot be included, neither can principal and income be added 
together. In re Bimond's Est., 156 IST. Y. Supp. 268; In re 
Grossman's Est., 156 K Y. Supp. 268, 92 Misc. Kep. 656. 
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^ 147 Page 615, lottom of page. 

Guardian's commissions, continued. 

A guardian will be allowed annual commissions on income only 
in cases where he has rendered an annual account and annual 
income has been paid over to or for the use of the beneficiary. 
In re Chenery's Est, 152 N. Y. Supp. 312, 89 Misc. Eep. 680. 

^ 149 Page 620. Section 1836, Code Civ. Pro. amended. 
Costs, when awarded, et cetera. 

Where it appears in a case specified in the last section that the plaintiff's 
demand was presented within the time limited by a notice published as pre- 
scribed by law, requiring creditors to present their claims and that the pay- 
ment thereof was unreasonably resisted or neglected, the court may award 
costs and disbursements or disbursements without costs against the executor 
or administrator to be collected either out of his individual property or out 
of the property of the decedent as the court directs, having reference to the 
facts which appear upon the trial. Where the action is brought in the 
supreme court, or any county court, the facts must be certified by the judge 
or referee before whom the trial took place. 

Amended by L. 1915, ch. 638. In effect May 14, 1915. New matter in 
italics. 

§ 1836 Code Civ. Pro. 

^ 154 Page 634, middle of -page. 

Allowance to special guardian, continued. 

Surrogate Fowler doubts the power of the surrogate, even under 
this section, to make an allowance to a special guardian out of 
the general fund for services, and holds that section 2746 should 
be read into this section and only costs allowed to the special 
guardian payable out of the general fund. Matter of O'Day, 88 
Misc. Eep. 408. 

^ 156 Page 639, lottom of page. 
Additional allowance by Supreme Court. 

Where a judicial settlement is had in the Supreme Court, that 
court not being restricted by section 2747, Code Civ. Pro., has 
power to make an allowance to defray expenses necessarily 
incurred by a trustee in the faithful performance of the du.ties 
of the trust including a judicial settlement of his accounts. 
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This power exists in the Supreme Court, where its exercise in 
behalf of the testamentary trustees has been sustained upon the 
principle : 

" That persons acting en autre droit, as executors, administrators, trustees, 
guardians, receivers, etc., are, upon a faithful execution of their trusts, to be 
indemnified out of the trust property, for all expenses necessarily incurred in 
the faithful performance of their duties." Downing v. Marshall, 37 N. Y. 
380, 388. 

The same rule has been applied in favor of executors in a case 
where it was held to warrant the allowance of counsel fees as a 
part of the expenses of the trust Weimore v. Parker, 52 IST. Y. 
450, 466. Its existence was recognized more recently in Matter 
of Application of Holden, 126 IST. Y. 589, 27 N. E. 1063. The 
expenses of the committee of an incompetent person fall within 
the reason of the rule. Code Civ. Proc, § 340, subd. 4. 

In such cases there should be evidence of the value of the 
services upon which the judgment of the court as to value can be 
based. In re Maxwell 218 IST. Y. 88, 112 K E. 575. 

^ 157 Page 640, bottom of page. 

Section 2750 Code Civ. Proc. is constitutional. Matter of 
Charlotte Potter, 157 N. Y. Supp. 1142. The only question 
raised on that appeal was the constitutionality of the section. 

^ 158 Page 642, bottom of page. 

Where the Appellate Division has reversed an order of the 
surrogate in a transfer tax matter and dismissed the proceeding 
the surrogate allowed costs in the Appellate Division $60. Matter 
of Wright, 89 Misc. Eep. 108. 

^ 163 Page 655, bottom of page. 
Order assessing transfer tax and appeal therefrom. 

Under section 230 of the Tax Law an appraiser is appointed to 
appraise the taxes payable to the State upon the death of a resi- 
dent of the State. By section 231 it is provided that upon the 
presentation of the report of the appraiser, the surrogate shall 
forthwith, as of course, determine the cash value of all estates and 
the amount of tax to which the same are liable. This seems to be 
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the act of the surrogate acting as an assessor upon advice given to 
him by the appraiser. The entry is made as of course, without 
notice or hearing. By section 232 it is provided that from this 
determination any party may appeal to the same surrogate who 
has made the prior order. That appeal is heard upon notice, and 
is a judicial determination of the amount of tax payable under 
the law. 

It is clear that the only appeal authorized to the surrogate is an 
appeal from the order of the surrogate acting as an assessing 
officer. After such an appeal upon which he has made his judicial 
determination there is no further appeal provided for to the sur- 
rogate. If either party is dissatisfi:ed with the determination of 
the surrogate upon that appeal, his only remedy is to appeal to 
the Appellate Division. In re Steinwender's Est., — App. Div. — 
158 N. Y. Supp. 779. 

^ 163 Page 657, hottom of page. 
Transfer tax; tenancy by the curtesy. 

A husband's tenancy by the curtesy is made by section 243 of 
the Tax Law subject to a transfer tax. Matter of Starhuck, 137 
App. Div. 866, 122 K T. Supp. 584; aff'd, 201 K Y. 531, no 
longer states the law. 

Tenancy by entirety. 

Where a husband conveyed real estate to himself and wife as 
tenants by the entirety, they became tenants in common, and the 
one-half interest of the husband, passing by his will, is subject to 
the transfer tax. In re Klatzl's Est, 110 K E. Rep. 181, 216 
N. Y. 83. 

Passing under power of appointment. 

Estate in trust passing under power of appointment or under 
will probated before the enactment of a transfer tax law is not 
subject to transfer tax. Election to take under appointment or 
under prior will. Matter of Slosson's Est., 110 JST. E. Eep. 166, 
216 K Y. 79. 
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Transfer tax on joint deposits. 

Section 220 of the Tax Law- has been amended so that joint 
deposits are now taxable. Subdivisions 7 and 8 are as follows: 

7. Whenever property is held in the joint names of two or more persons, 
or as tenants by the entirety, or is deposited in banks or other institutions 
or depositaries in the joint names of two or more persons and payable to 
either or the survivor, upon the death of one of such persona the right of the 
surviving tenant by the entirety, joint tenant or joint tenants, person or 
persons, to the immediate ownership or possession and enjoyment of such 
property shall be deemed a transfer taxable under the provisions of this 
chapter in the same manner as though the whole property to which such 
transfer relates belonged absolutely to the deceased tenant by the entirety, 
joint tenant or joint depositor and had been bequeathed to the surviving 
tenant by the entirety, joint tenant or joint tenants, person or persona, by 
such deceased tenant by the entirety, joint tenant or joint depositor by will. 

8. The tax imposed hereby shall be upon the clear market value of such 
property, at the rates hereinafter prescribed. 

Amended by Laws 1916, ch. 323, § 83. In eflFeet April 26, 1916. 

Good will of corporation. 

Kules for ascertaining value of the good will of a corporation, 
or of the value of shares of stock including the good will. In re 
Crerands Est., 154: IST. Y. Supp. 938; In re Rooa Ust., 90 Misc. 
Eep. 521, 154 IS. Y. Supp. 939' 

Transfer Tax Law amended in 1916. 

There have been further amendments to the law relating to 
taxable transfers, by which radical changes in the rate of taxa- 
tion have been made, whereby a much greater -tax will hereafter 
be collectible. 

The following amendments took effect May 15, 1916, in 
accordance with chap. 548, L. 1916, amending the Tax Law: 

§ 221. Exceptions and limitations. Any property deviaed or bequeathed 
for religious ceremonies, observances or commemorative services of or for the 
deceased donor, or to any person who is a bishop or to any religious, educa- 
tional, charitable, missionary, benevolent, hospital or infirmary corporation, 
wherever incorporated, including corporations organized exclusively for bible 
or tract purposes and corporations organized for the enforcement of laws 
relating to children or animals, shall be exempted from and not subject to 
the provisions of this article. There shall also be exempted from and not 
subject to the provisions of this article personal property other than money 
or securities bequeathed to a corporation or associations wherever incorporated 
or located, organized exclusively for the moral or mental improvement of 
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men or women or for scientific, literary, library, patriotic, cemetery or his- 
torical purposes or for two or more of such purposes and used exclusively for 
carrying out one or more of such purposes. But no such corporation or asso- 
ciation shall be entitled to such exemption if any officer, member or employee 
thereof shall receive or may be lawfully entitled to receive any pecuniary profit 
from the operations thereof except reasonable compensation for services in 
effecting one or more of such purposes or as proper beneficiaries of its strictly 
charitable purposes; or if the organization thereof for any such avowed pur- 
pose be a guise or pretense for directly or indirectly making any other 
pecuniary profit for such corporation or association or for any of its members 
or employees or if it be not in good faith organized or conducted exclusively 
for one or more of such purposes. There shall also be exempted from and not 
subject to the provisions of this article all property or any beneficial interest 
therein so transferred to any father, mother, husband, wife, widow or child 
of the decedent, grantor, donor or vendor if the amount of the transfers to 
such father, mother husband, wife, widow or child is the sum of five thousand 
dollars or less; but if the amount so transferred to any father, mother, hus- 
band, wife, widow or child is over five thousand dollars, the excess above 
these amounts, respectively, shall be taxable at the rates set forth in the next 
section. 

§ 221-a. Rates of tax. 1. Upon all transfers taxable under this article of 
property or any beneficial interest therein in excess of the value of five thou- 
sand dollars, to any father, mother, husband, wife, or child of the decedent, 
grantor, donor or vendor, or to any child adopted as such in conformity with 
the laws of this state, of the decedent, grantor, donor or vendor, or upon all 
transfers taxable under this article of property or any beneficial interest 
therein in excess of the value of five hundred dollars to any lineal descendant 
of the decedent, grantor, donor or vendor, born in lawful wedlock, the tax 
on such transfers shall be at the rate of 

One per centum on any amount up to and including the sum of twenty-five 
thousand dollars; 

Two per centum on the next seventy-five thousand dollars or any part 
thereof ; 

Three per centum on the next one hundred thousand dollars or any part 
thereof; 

Four per centum on the amount representing the balance of each individual 
transfer. 

2. Upon all transfers taxable under this article of property or any beneficial 
interest therein in excess of the value of five hundred dollars or more, to a 
brother, sister, wife or widow of a son, or the husband of a daughter of the 
decedent, grantor, donor or vendor, or to any child to whom any such decedent, 
grantor, donor or vendor for not less than ten years prior to such transfer 
stood in the mutually acknowledged relation of a parent, provided, however, 
such relationship began at or before the child's fifteenth birthday and was 
continuous for said ten years thereafter, the tax on such transfers shall be at 
the rate of 
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Two per centum on any amount up to and Including the sum of twenty-flve 
thousand dollars; 

Three per centum on the next seventy-five thousand dollars or any part 
thereof ; 

Four per centum on the next one hundred thousand dollars or any part 
thereof ; 

Five per centum on the amount representing the balance of each Individual 
transfer. 

3. Upon all transfers taxable under this article of property or any bene- 
ficial interest therein of an amount in excess of the value of five hundred 
dollars, to any person or corporation other than those enumerated in para- 
graphs one and two of this section the tax on such transfers shall be at the 
rate of 

Five per centum on any amount up to and including the sum of twenty-five 
thousand dollars; 

Six per centum on the next seventy-five thousand dollars or any part 
thereof ; 

Seven per centum on the next one hundred thousand dollars or any part 
thereof ; 

Eight per centum on the amount representing the balance of each individual 
transfer. 

Section 229 of the Tax Law relating to appointment of 
appraisers, stenographers and clerks in certain counties was 
amended by chap. 549, § 1, L. 1916. 

Section 230 of the Tax Law relating to the proceedings by the 
transfer tax appraiser was amended by chap. 550, § 1, L. 1916, 
and went into effect May 15, 1916, and now reads as follows: 

§ 230. Proceedings by appraiser. In each county in which the office of 
appraiser is not salaried the county treasurer shall act as appraiser. The 
surrogate, either upon his own motion, or upon the application of any inter- 
ested person, including the state comptroller, shall by order direct the person 
or one of the persons appointed pursuant to section two hundred and twenty- 
nine of this- article .in counties in which the ofiice of appraiser is salaried, and 
in other counties, the county treasurer, to fix the fair market value of prop- 
erty of persons whose estates' shall be subject to the payment of any tax 
imposed by this article. 

Every such appraiser shall forthwith give notice by mail to all persons 
known to have a claim or interest in the property to be appraised, including 
the state comptroller, and to such persons as the surrogate may by order 
direct, of the time and place when he will appraise such property. He shi 11 
at such time and place appraise the same at its fair market value as herein 
prescribed; and for that purpose the said appraiser is authorized to issue 
subpoenas and to compel the attendance of witnesses before him and to take 
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the evidence of such witnesses under oath concerning such property and the 
value thereof; and he shall make report thereof and of such value in writing, 
to the said surrogate, together with -the depositions of the witnesses examined, 
and such other facts in relation thereto and to said matter as the surrogate 
may order or require. Every appraiser, except in the counties in which the 
office of appraiser is salaried, for which provision is hereinbefore made, shall 
be paid by the state comptroller and ^after the audit of said state comptroller, 
his actual and necessary traveling expenses and the fees paid such witnesses, 
which fees shall be the same as those now paid to witnesses subpoenaed to 
attend in courts of record, payment to be made out of funds in the hands of 
the county treasurer of the proper county on account of the tax imposed 
under the provisions of this article. 

The value of every future or limited estate, income, interest or annuity for 
any life or lives in being, shall be determined by the rule, method and stand- 
ard of mortality and value employed by the superintendent of insurance in 
ascertaining the value of annuities for the determination of liabilities of life 
insurance companies, except that the rate of interest for making such compu- 
tation «hall be five per centum per annum. 

In estimating the value of any estate or interest in property, to the bene- 
ficial enjoyment or possession whereof there are persons or corporations 
presently entitled thereto, no allowance shall be made on account of any con- 
tingent incumbrance thereon, nor on account of any contingency upon the 
happening of which the estate or property or some part thereof or interest 
therein might be abridged, defeated or diminished; provided, however, that in 
the event of such incumbrance taking effect as an actual burden upon the 
interest of the beneficiary, or in the event of the abridgment, defeat or dimi- 
nution of said estate or property or interest therein as aforesaid, a return 
shall be made to the person- properly entitled thereto of a proportionate amount 
of such tax on account of the incumbrance when taking effect, or so much as 
will reduce the same to the amount which would have been assessed on account 
of the actual duration or extent of the estate or interest enjoyed. Such 
return of tax shall be made in the manner provided by section two hundred 
and twenty-five of this article. 

Where any property shall, after the passage of this chapter, be transferred 
subject to any charge, estate or interest, determinable by the death of any 
person, or at any period ascertainable only by reference to death, the mcrease 
accruing to any person or corporation upon the extinction or determination 
of such charge, estate or interest, shall be deemed a transfer of property tax- 
able under the provisions of this article in the same manner as though the 
person or corporation beneficially entitled thereto had then acquired such 
increase from the person from whom the title to their respective estates or 
interest is derived. 

When property is transferred in trust or otherwise, and the rights, interest 
or estates of the transferees are dependent upon contingencies or conditions 
whereby they may be wholly or in part created, defeated, extended or abridged, 
a tax shall be imposed upon said transfer at the highest rate which, on the 
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happening of any of the said contingencies or conditions, would be possible 
under the provisions of this article, and such tax so imposed shall be due and 
payable forthwith by the executors or trustees out of the property trans- 
ferred, and the surrogate shall enter a temporary order determining the 
amoimt of said tax in accordance with this provision; provided, however, 
that on the happening of any contingency whereby the said property, or any 
part thereof, is transferred to a person or corporation exempt from taxation 
under the provisions of this article, or to any person taxable at a rate less 
than the rate imposed and paid, such person or corporation shall be entitled 
to a return of so much of the tax imposed and paid as is the difference between 
the amount paid and the amount which said person or corporation should pay 
under the provisions of this article ; and the executor or trustee of each estate, 
or the legal representative having charge of the trust fund, shall immediately 
upon the happening of said contingencies or conditions apply to the surrogate 
of the proper county, upon a verified petition setting forth all the facts, and 
giving at least ten days' notice by mail to all interested persons or corpora- 
tions, for an order modifying the temporary taxing order of said surrogate 
so as to provide for the final assessment and determination of the tax in 
accordance with the ultimate transfer or devolution of said property. Such 
return of overpayment shall be made in the manner provided by section two 
hundred and twenty-five of this article. 

Estates in expectancy which are contingent or defeasible and in which pro- 
ceedings for the determination of the tax have not been taken or where the 
taxation thereof has been held in abeyance, shall be appraised at their full, 
undiminished value when the persons entitled thereto shall come into the bene- 
ficial enjoyment or possession thereof, without diminution for or on account 
of any valuation theretofore made of the particular estates for purposes of 
taxation, upon which said estates in expectancy may have been limited. 

Where an estate for life or for years can be divested by the act or omission 
of the legatee or devisee it shall be taxed as if there were no possibility of such 
divesting. 

The report of the appraiser shall be made in duplicate, one of which dupli- 
cates shall be filed in the office of the surrogate and the other in the office of 
the state comptroller. (Amended by Laws 1911, ch. 800; Laws 1916, ch, 550, 
§ 1. In effect May 15, IQIS.) 

Section 231 of .th.e Tax Law relating to the duties of the sur- 
rogate and to the proceedings before him on the appraisal, was 
amended by chap. 560, § 2, L. 1916, and went into effect May 
15, 1916, so as to read as follows: 

§ 231. Determination of surrogate. From such report of appraisal and 
other proof relating to any such estate before the surrogate, the surrogate 
shall forthwith, as of course, determine the cash value of all estates and the 
amount of tax to which the same are liable ; or the surrogate may so determine 
the cash value of all such estates and the amount of tax to which the same 
are liable, without appointing an appraiser. 
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The superintendent of insurance shall, on the application of any surrogate, 
determine the value of any such future or contingent estates, income or inter- 
est therein limited for the life or lives of persons in being, upon the facts 
contained -in any such appraiser's report, and certify the same to the surro- 
gate, and his certificate shall he conclusive evidence that the 'method of com- 
putation adopted therein is correct. 

The surrogate shall immediately giv? notice, upon the determination by him 
as to the value of any estate which is taxable under this article, and of tha 
tax to which it is liable, to all persons known to be interested therein, and 
shall immediately forward a copy of such taxing order to the state comp- 
troller. Thd surrogate shall also forward to the state comptroller copies of 
all orders' entered by him in relation to or affecting in any way the transfer 
tax on any estate, -including' orders of exemption. 

If, however, it appear at any stage of the proceedings that any of such 
persons known to be interested in the estate is an infant or an incompetent, 
the surrogate may, if the interest of such infant or incompetent is presently 
involved and is adverse to that of any of the other persons interested therein, 
appoint a special guardian of such infant; but nothing in this provision 
shall affect the right of an infant over fourteen years of age or of any one on. 
behalf of an infant under fourteen years of age to nominate and apply for 
the appointment of a special guardian for such infant at any stage of the 
proceedings. (Amended by Laws 1916, ch. 550, § 2. In effect May 15, 1916.) 

By chap. 562, § 1, L. 1916, seotion 234 of the Tax Law was 
amended by including Brooxx county with some other counties 
entitled to transfer tax assistants. 

Section 243 of the Tax Law entitled " Definitions " was 
amended hy diap. 551, § 1, L. 1916, in effect May 15, 1916, by 
adding a paragraph concerning taxing of estates of persons who 
are claimed to have been non-residents. The amended section 
follows : 

§ 243. Definitions. The words " estate " and " property," as used in this 
article, shall be taken to mean the property or interest therein passing or 
transferred to individuals or corporate legatees, devisees, heirs, next of kin, 
grantees, donees or vendees, and not as the property or interest therein of 
the decedent, grantor, donor or vendor and shall include all property or inter- 
est therein, whether situated within or without the state. The words " tan- 
gible property " as used in this article shall be taken to mean corporeal prop- 
erty such as real estate and goods, wares and merchandise, and shall not be 
taken to mean money, deposits in bank, shares of stock, bonds, notes, credits 
or evidences of an interest in property and evidences of debt. The words 
" intangible property " as used in this article shall be taken to mean incor- 
poreal property, including money, deposits in bank, shares of stock, bonds. 
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notes, credits, evidences of an interest in property and evidences of debt. The 
word " transfer," as used in this article, shall be taken to include the passing 
of property or any interest therein ia the possession or enjoyment, present or 
future, by inheritance, descent, devise, bequest, grant, deed, bargain, sale or 
gift, in the manner herein prescribed. The words " county treasurer " and 
" district attorney,'' as used in this article, shall be taken to mean the treas- 
urer or the district attorney of the county of the surrogate having jurisdic- 
tion as provided in section two hundred and twenty-eight of this article. The 
words " the intestate laws of this state," as used in this article, shall be taken 
to refer to all transfers of property, or any beneficial interest therein, effected 
by the statute of descent and distribution and the transfer of any property, or 
any beneficial interest therein, effected by operation of law upon the death of 
a person omitting to make a valid disposition thereof, including a husband's 
right as tenant by the curtesy or the right of a husband to succeed to the 
personal property of his wife who dies intestate leaving no descendants her 
surviving. 

For any and.all purposes of this article and for the just imposition of the 
transfer tax, every person shall be deemed to have died a resident, and not a 
nonresident, of the state of New York, if and when such person shall have 
dwelt or shall have lodged in this state during and for the greater part of 
any period of twelve consecutive months in the twenty-four months next pre- 
ceding his or her death; and also if and when by formal written instrument 
executed within one year prior to his or her death or by last will he or she 
shall have declared himself or herself to be a resident or a citizen of this 
state, notwithstanding that from time to time during such twenty-four months 
such person may have sojourned outside of this state and whether or not such 
person may or may not have voted or have been entitled to vote or have been 
assessed for taxes in this state; and also if and when such person shall have 
been a citizen of New York sojourning outside of this state. The burden of 
proof in a transfer tax proceeding shall be upon those claiming exemption 
by reason of the alleged nonresidence of the deceased. The wife of any per- 
son who would be deemed a resident under this section shall also be deemed 
a resident and her estate subject to the payment of a transfer tax as herein 
provided, unless said wife has a domicile separate from him. (Amended by 
Laws 1910, ch. 706; Laws 1911, ch. 732; Laws 1916, ch. 551, § 1. In effect 
May 15, 1916.) 

^ 163 Pa^e 658. 
Corporations exempt, continued. 

American Society for the Prevention of Cruelty to Animals 
not exempt under § 231 of the Transfer Tax Law, as amended by 
chapter 600 of the Laws of 1910. Matter of Daly, 163 App. Div. 
949, 148 N. Y. Supp. 1111; aff'd, 215 N. Y. 620. 
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^ 171 Page 674, middle of page. 
Power of appellate court, continued. 

The Appellate Division, by virtue of its pov7er to review the 
facts, is entitled to take a different view of the weight which 
ought to be given to the evidence, and its conclusion in that 
respect cannot be questioned by the Court of Appeals. In re 
McMillan's Est. (Piffard v, Adenaw), 218 K Y, 64, 112 N. E. 
573. 

^ 173 Page 680. 

Rules of practice in Surrogates' courts, continued. 

Rules of practice and times and places of holding court are 
subject to change at any time. 

BRONX COUNTY.— (In effect 19ie.) 

Rule I. Papers. Every paper to be used in the court shall be indorsed 
with the title of the proceeding to which it relates, a description of the paper 
and the name and post-oflfice address of the attorney presenting it. 

No paper on file shall be intrusted to any attorney, party or other person 
except for proper examination thereof in the clerk's office. 

If any referee appointed by this court shall request the delivery to him 
of any such paper for use before him, the same shall be delivered to him by 
a messenger of the court upon his receipt therefor. 

Rule II. Service of Process; Proof of. In all proceedings the proofs of 
service of process, notice of hearing, notices of motion and orders to show 
cause shall be filed on or before 1 o'clock of the day preceding the day therein 
named for the return day thereof. 

Rule III. Calendars. A calendar of motions and of matters to be tried 
by the court without a jury will be called at 10 o'clock a. m. on Monday and 
Wednesday of each week, except in the month of August. 

A term for the trial of controverted questions of fact with a jury including 
contested probates in which a jury trial of such questions has been ordered, 
shall begin on the first Monday of February, April, June, October and 
December. A calendar of such contested matters will be called on said first 
Monday and on each day thereafter while the court shall sit for the purpose. 
Such matters will then be tried in their order, unless adjournment is granted, 
upon proof of legal excuse. (Amended Nov. 26, 1915.) 

Rule IV. Probate. In a proceeding for the probate of a will not lost or 
destroyed, the will and a copy thereof shall be filed with the petition. The 
correctness of said copy shall be shown by the affidavit of two persons of 
full age, who shall have compared the copy with the original will. 
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When all parties in interest have waived the service of citation all papers 
in the matter must be iiled with the probate clerk at least two days before 
the day fixed for the taking of proof. 

Rule V. Administration. Upon an application for letters of administra- 
tion, where it appears that an intestate was at the time of death the subject 
of a foreign power, notice of the application shall be given to the consul rep- 
resenting such foreign power. 

Rule VI. Guardianship. A petition for the application by a guardian of 
an infant's property, or any portion thereof, to the support, maintenance and 
education of the infant, shall show that an annual accounting has been duly 
filed or that good cause exists for disregarding the omission. 

The petition shall show the terms of any previous order for the applica- 
tion of any portion of the infant's property. And if no previous order has 
been made that fact shall be stated. When the infant is over fourteen years 
of age he shall join in, subscribe and verify the petition. When the applica- 
tion is made by a person other than the guardian of the property or a parent 
of the infant, the consent of such guardian or such parenj; shall be submitted 
or the application made on notice to him. 

When an infant over fourteen years of age applies for the appointment of 
a special guardian, or where an infant appears by his general guardian, or 
where a lunatic, idiot or habitual drunkard appears by his committee, the 
general or special guardian or the committee shall show that such general or 
special guardian or such committee is competent to protect the rights of the 
infant or incompetent and has no interest adverse to that of the infant or 
incompetent and is not connected in business with any party to the proceeding 
or the attorney or counsel of such party. It must appear whether or not such 
general or special guardian or coromittee is entitled to share in the distribu- 
tion of the estate or fund in which the infant 9r incompetent is interested, 
and if the general or special guardian or committee is in any way interested 
in the estate or fund, the nature of such interest must be disclosed. 

No party to a proceeding will be appointed special guardian of any other 
party thereto. The petition for the appointment of such special guardian as 
wfell as the appearance filed by a general guardian of the infant must in every 
instance disclose the name, residence and relationship to the infant of the per- 
son with whom the infant is residing, and whether or not said infant has a 
parent living. If a parent is living, it must be shown by the affidavit of the 
parent whether or not such parent has knowledge of and approves such appli- 
cation or appearance. In case the parent has an interest adverse to the 
infant, the petition on the application for the appointment of such special 
guardian must be accompanied by the affidavit of the parent, showing in addi- 
tion to such knowledge aforesaid that such parent has not influenced the 
infant in the choice of the special guardian. 

If the foregoing provisions of this rule are not strictly complied with, the 
Surrogate will, on his own motion, appoint a special guardian for such infant 
or incompetent, as provided in section 2534, Code of Civil Procedure, notwith- 
standing the application of such infant or the appearance by the general 
guardian or committee. 
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Hule VII. Accounting. On an accounting by an executor, testamentary 
trustee or administrator with the will annexed, a sworn copy of the will 
shall be filed with the petition and account. 

When an account is filed for settlement, the accountant shall file there- 
with a copy of any statement of a .claim which has been presented to him 
and allowed, and which remains unpaid. 

Rule VIII. Before evidence is taken on a contested accounting the account- 
ant shall present to the court a statement in writing of the items for which 
no voucher is filed, the items as to which he holds the affirmative, the objec- 
tions which he concedes to be well taken, and the modifications of the account 
to which the parties consent, and the objectant shall present to the coiirt 
a like statement of the objections whieli he withdraws. 

Rule IX. Upon a contested accounting any party interested, or a contesting 
creditor, shall serve a copy of his objections upon the accounting party, or 
upon his attorney in case he shall have appeared by attorney, within eight 
days after the filing of the account in the office of the clerk of the court where 
the accounting is a compulsory one, and within eight days after the return 
of the citation where the accounting is a voluntary one, or within such 
further or other time in either case as shall be allowed by the surrogate. 
The contest shall be confined to the items or matter so objected to. If it shall 
appear to the satisfaction of the court, by affidavit or petition, that an 
examination of the accounting party will be necessary to enable the contesting 
party to interpose his objections, such examination may be ordered by the 
court. 

Rule X, In "a proceeding for a judicial settlement of an account, wherein 
a special guardian shall be appointed to protect the interests of an infant 
party, no decree will be entered on default against such infant, but such 
decree shall be so entered only on the written report of the guardian appear- 
ing for such infant to the effect that he has carefully examined the account 
and finds it correct, and upon two days' notice of the settlement thereof to 
the guardian. 

Rule XI. With every proposed decree on an accounting there must be 
submitted an affidavit of regularity, setting forth the necessary jurisdictional 
facts. A copy of the form of the affidavit required will be furnished by the 
clerk of the court. 

Rule XII. Trials. When on a contested probate the objections contain a 
demand for a trial of controverted questions of fact with a jury and when in 
any other proceeding such trial is demanded, the party making such demand 
shall pay a jury fee of $3 at the time of the demand and shall, within two 
days thereafter, serve on the opposing party or parties, with a two days' 
notice of settlement, a proposed order which, in addition to directing such 
trial with a jury, shall also state the questions of fact which he deems 
controverted and desires tried with a jury. And in default of the service of 
such order any opposing party may within three days after such demand is 
filed serve such proposed order stating the questions of fact, if any, which he 
deems controverted and desires tried with a jury with like notice of settlement. 
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Rule Xin. Notice of trial of aucli controverted questions of fact must be 
served at least fourteen days before the first day of the term at which the 
trial is to be had, and a note of issue stating in addition to the usual require- 
ments the date of entry of the order directing the controverted questions of 
fact to be tried with a jury, must be filed at least twelve days before the 
first day of such term. Where a party has served a notice of trial and filed 
a note of issue, for a term at which the matter is not tried, it is not neces- 
sary for him to serve a new notice of trial, or file a new note of issue, for a 
succeeding term; and the matter will remain on the calendar until it is 
disposed of. 

A petition for an order for notice of hearing under sections 2618 of the 
Code of Civil Procedure shall in all cases where such notice is required be 
presented by the proponent within five days after the filing of the objections, 
and on his failure so to do any contestant may present such petition. 

Notices of hearing of objections on contested probates where a jury trial has 
been demanded, as required by section 2618 of the Code of Civil Procedure, 
shall specify as the day of trial the same date specified in the notice of trial. 

Rule XIV. If upon a trial any party shall offer in evidence a paper in his 
control, without having before trial submitted the same to opposing counsel 
for inspection, the court may place the matter at the foot of the calendar or 
otherwise postpone the trial, in order that all papers intended for use on the 
trial, except such as may be reasonably reserved for the examination or 
contradiction of a witness> may be submitted to opposing counsel for 
inspection. 

Rule XV. Reports of Referees. When a referee's report is filed with the 
testimony said report shall be confirmed as of coi^se, unless exceptions thereto 
are filed by any party interested within eight days after a written notice of 
such filing and a copy of such report has been served upon the opposing 
party; and in case exceptions are filed any party may bring on the hearing 
of the same on any stated motion day on eight days' notice. 

Rule XVI. Orders, Decrees and Settlement Thereof. Two days' notice 
of the settlement of an order on a litigated motion or of a decree or decision 
shall be given in writing to all the parties who have appeared by attorney 
in the proceeding in which such order, decree or decision is to be made, and 
to any special guardian appointed therein. 

When a proposed order, decree or decision is served, with notice of settle- 
ment thereof, the party served shall not submit any complete substitute 
therefor, but may submit proposed amendments thereto, properly referring 
by page and folio to the papers- sought' to be amended and containing after 
each amendment a statement of the grounds therefor. 

Rule XVII. Miscellaneous. No petition for the probate of a will or for 
the grant of letters of administration or of guardianship, or for the appoint- 
ment of a testamentary trustee, will be entertained during the pendency of 
a prior proceeding for the same or like relief, respecting the same estate or 
fund, or the estate or person of the same infant. 

Rule XVIII. A respondent who files an answer or objection shall file there- 
with a notice of appearance. 
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Rule SIX. Special guardians shall file their reports within eight days 
days from the time of their appointment, except where an answer is filed 
and an adjournment is had or the time to file the report is extended by 
order. Where a contest has taken place he shall file an affidavit stating in 
detail the work done by him and the nvimber of days spent in its per- 
formance. 

Rule XX. Costs. No costs will be allowed to the petitioner who takes 
proceedings to compel the filing of an inventory by an executor or adminis- 
trator, unless such executor or administrator shall have unreasonably delayed 
to make and file such inventory after having been duly requested to do so 
by or in behalf of the petitioner. 

Whenever a party to a decree shall deem himself entitled to costs, the 
application will be considered and determined by the surrogate on two days' 
notice of adjustment. With said notice shall be served a statement showing 
the items of costs and disbursements to which the party may deem himself 
entitled, which disbursements shall be duly verified, both as to their amount 
and necessity. The disbursements for referee and stenographer's fees must 
be sustained by affidavits or detailed proof. 

At the same time, and on like notice, the surrogate will pass upon any 
application for an additional allowance. Such application must be accom- 
panied by an affidavit setting forth the number of days necessarily occupied 
in the hearing or trial, in preparing the accoimt for settlement and in the 
preparation for the trial; the time occupied on each day in the rendition of 
the services, their nature and extent in detail, including the drawing, entering 
or executing of the decree. In case such trial shall have been had before a 
referee, the time necessarily occupied before him may be shown by his 
certificate. 

Rule XXI. Compromise. Upon application for leave to compromise the 
petitioner's attorney, if any, shall state the total amount of compensation he 
has received or is to receive from all sources; the net amount to be received 
by the petitioner as a result of the settlement; whether or not he has become 
concerned in the application or its subject matter at the instance of the party 
with whom the compromise is proposed, and whether or not he has received 
or is to receive compensation from such party, and the ampunt thereof, if 
any. 

Notice of the application must be given to the next of kin of the decedent 
of full age within the State who are entitled to share in the proceeds of the 
compromise, or the consent of such next of kin must be submitted with the 
application. 

Rule XXII. Transfer Tax Proceeding. A special guardian will be 
appointed to protect the interests of infants upon the return of the apprais- 
er's notice of time and place of appraisal if it aippears that their rights are 
involved and they are not otherwise adequately represented. 

Upon the filing of the appraiser's report in a transfer tax proceeding the 
petitioner shall submit an order determining the value of the property and 
the amount of the tax in accordance with the said report; upon the failure of 
the petitioner so to do within five days after the filing of the report any 
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other party to the proceeding may submit such order upon notice thereof to 
the petitioner. The surrogate, upon the presentation of such order, will 
immediately enter the same. The matter will not appear on the calendar at 
this stage, nor will the court then consider objections to the report. 

A party having objections to the report or the order entered thereupon 
may within sixty days after the entry of such order file a notice of appeal. 
Said notice must specify the groimds of objection, be served upon all parties 
appearing before the appraiser and be filed, with proof of service, in the office 
of the clerk of the court. Thereupon the proceeding will be placed upon the 
calendar for a motion day not less than eight days after the date of the filing 
of the notice of appeal, and may be noticed for hearing on at least eight 
days' notice thereof. 

Dated April 26, 1915. 

GEORGE M. S. SCHULZ, 

Subrogate. 
HEW YORK COUNTY. 

Rule I. Papers. Each petition, decree, order, objection, answer, affidavit, 
stipulation and other paper submitted to the court shall be indorsed with the 
title of the proceeding to which it relates, and a description of the paper and 
the name and post office address of the attorney presenting it. 

No decree or paper on file in this court will be intrusted to the attorneys 
or parties except for the purpose of proper examination in the office where 
it Is deposited, and if any such document or paper shall be needed on a hear- 
ing before any referee appointed by this court the same shall be intrusted 
to a clerk or messenger of this court and delivered to the referee, who shall 
execute a receipt therefor. 

No paper will be received for consideration by the surrogate, or for filing 
in his office, unless it is of the weight prescribed by Rule XIX, General Rules 
of Practice, or unless it is written or printed in black characters and con- 
forms in all other respects, so far as practicable, to the requirements of said 
rule. 

No paper will be received by the clerk of the court after argument or sub- 
mission of a matter subsequent to the date fixed by the surrogate for the 
receipt of the same, and no such paper shall be received unless a copy has 
been served upon the attorney or attorneys for the other party or parties 
who have appeared in the proceeding. 

Rule II. Motion Calendar. A Motion Calendar will be called on Tuesday 
and Friday of each week at 10:30 o'clock A. M., except that during the 
month of July there will be a calendar on Tuesdays only, and from the last 
Tuesday in July until the first Tuesday after the 15th of September there 
will be no calendar. 

Rule III. When Motion or Proceeding May be Entered on Calendar; Ad- 
journment of Motion. To entitle a motion or proceeding to be placed upon 
the Motion Calendar proof of service of all orders, citations and other papers 
on which the motion or application is made shall be furnished to the Clerk 
of the court at or before one o'clock on the day preceding the motion day. 
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Except where a written stipulation of all the parties to the proceeding has 
been filed with the clerk of the court, a motion shall be adjourned only upon 
the return day thereof, upon showing legal grounds therefor to the satisfac- 
tion of the surrogate. 

Proceedings or motions which have been marked " reserved generally " may 
be restored to the calendar upon two days' notice to all parties who have 
appeared in the proceeding. 

Rule IV. Probate; Will and Copy to Be Filed. The will, if not lost or 
destroyed, shall be filed with the petition for probate, unless, upon good 
cause shown by affidavit, the surrogate dispenses therewith, in which case 
the will must be filed at least two days before the return day of the citation. 

In all cases a copy of the will must be filed with the petition. With such 
copy there must also be filed an affidavit of two adult persons that they 
have compared the copy with the original will and that the copy is a true 
and correct one. 

Rule V. In probate proceedings when all parties in interest have waived 
the service of citation, notice of at least two days must be given to the 
probate clerk before the testimony of the subscribing witnesses will be taken. 

Rule VI. Contested Probates. A copy of any objections filed to the pro- 
bate of a last will and testament shall be served upon the proponent or his 
attorney in case the proponent shall have appeared by attorney. 

In a contested probate proceeding notice of trial shall be served and a note 
of issue filed as prescribed by section 977 of the Code of Civil Procedure. 

In cases of contests in probate proceedings, where a notice of objection 
filed is required by section 3618, C. C. P., and within five days after objec- 
tions to the probate are filed, the proponent shall present a verified petition 
for and procure and enter an order directing such notice. If the proponent 
fails to present such petition and fails to procure and enter such order within 
five days after objections are filed, any other party to the proceeding may 
present such petition and order. 

Rule Vn. Jury Trials of . Probate Cases. Within five days after a jury 
trial is demanded in the objections filed to the probate of a will the party 
making the demand shall present on two days' notice of settlement to the 
attorneys of all parties who have appeared by attorney a proposed order 
directing such trial by jury. Such order shall state plainly and concisely the 
controverted questions of fact to be tried by jury. If a party demanding a 
trial by jury fails to serve and present a proposed order as aforesaid, such 
order may thereafter be presented by any party to the proceeding. 

Rule VIII. Accountings. When a petition for a voluntary account is pre- 
sented, the account to which it relates must be filed therewith. Upon an 
accounting of any executor, administrator c. t. a. or testamentary trustee a 
copy of the will must be filed with the petition and account. 

Where a representative of an estate is required by law to pay a transfer 
tax, no petition for a final accounting by such representative will be received 
or filed in this office, and no decree in any such accounting will be signed, 
except upon the production of a receipt for the payment of transfer tax, 
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sealed and countersigned, as provided in section 236 of the Tax Law. Ex- 
emption from payment of transfer tax must be shown by a copy of an order 
of exemption. 

Rule IX. Contested Accountings. On an accounting by an executor, 
administrator or. guardian or trustee any party interested or a creditor desir- 
ing to contest the account shall file specific objection thereto and shall 
serve a copy thereof on the accounting party or upon his attorney in case 
he shall have appeared by attorney within eight days after the filing of the 
account, where the accounting is a compulsory one, and within eight days 
after the return of the citation or within eight days after the proceeding 
is marked for decree where the accounting is a voluntary one, or within 
such further or other time in either case as shall be allowed by the surrogate. 
A special guardian in an accounting proceeding shall file his report or objec- 
tions within eight days after his appointment, unless for cause shown his 
time to file such report or objections be extended by the surrogate. 

The contest of the account shall be confined to the items or matter 
objected to. 

Rule X. Affidavit of Regularity. With every proposed decree on an ac- 
covinting there must be submitted an affidavit of regularity setting forth the 
necessary jurisdictional facts. 

Rule XI. Entry of Decrees Against Infants in Accountings. In any pro- 
ceeding for a judicial settlement of an account, wherein a special guardian 
shall be appointed or a general guardian shall appear to protect the interests 
of an infant party to such accounting, no decree shall be entered upon default 
against such infant, but such decree shall be so entered only on the written 
report of the guardian appearing for such infant that he has carefully exam- 
ined the account and finds it correct, and upon two days' notice to the guard- 
ian of the settlement thereof. 

Rule XII. Administration. Upon an application for letters of adminis- 
tration where it appears that the intestate was at the time of his death the 
subject of a foreign power, notice of the application shall be given to the 
consul or consular representative of such foreign power. 

Rule Xin. Guardianship. A petition for the application by a guardian 
for an infant's property, or any portion thereof, . to the support, main- 
tenance and education of the infant, shall show the terms of any previous 
order for the application of any portion of the infant's property. 

When the application is made by a person other than the giiardian of the 
property or a parent of the infant, the duly acknowledged consent of such 
guardian or parent shall be annexed to the petition, or the application must 
be made on notice to such guardian or parent. 

Rule XIV. A respondent who files an answer or objection shall file there- 
with a notice of appearance. 

Rule XV. Appearance of a General Guardian or Committee. Where an 
infant appears by his general guardian or where a lunatic, idiot or habitual 
drunkard appears by his committee the general guardian or the coinmittee 
shall show that such general guardian or such committee is competent to 
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protect the rights of the infant or incompetent and has no interest adverse 
to that of the infant or incompetent, and is not connected in business with 
the attorney or counsel of or any party to the proceeding. It must appear 
whether or not such general guardian or committee is entitled to share in 
the distribution of the estate or fund in which the infant or incompetent is 
interested, and if the general guardian or committee is in any way inter- 
ested in the estate or fund the nature of such interest must be disclosed. 
Where a general guardian appears for an infant, the name, residence and rela- 
tionship to the infant of the person with whom, the infant is residing must be 
disclosed, and also whether or not the infant has a parent living, and if a 
parent is living, whether or not such parent has knowledge of and approves 
such appearance, and such knowledge and approval should be shown by the 
affidavit of such parent. If the infant has no parent living, like knowledge 
and approval of such appearance by the person with whom the infant resides 
much be shown in like manner. 

If the foregoing provisions of this rule are not strictly complied with, the 
surrogate will appoint a special guardian for the infant or incompetent, as 
provided in section 2534, C. C. P., notwithstanding the appearance by the 
general guardian or committee. 

Rule XVI. Referee's Heport. A referee shall file with his report all the 
testimony taken and all the papers and exhibits that were before him in 'the 
proceeding in which the report is filed. 

When a referee's report has been filed said report shall be confirmed as 
of course unless exceptions thereto be filed by a party interested in the account- 
ing or proceeding within ten days after a. written notice of such filing and 
a copy of such report shall have been served upon the opposing party; and 
in case exceptions shall be so filed, any party may bring on the hearing of 
said exceptions on any stated motion day on the same notice that would be 
required for the hearing of a motion. 

Rule XVII. Justification of Sureties to Undertaking on Appeal. The 
respondent on any appeal from a decree or order of this court may within 
ten days after the filing of the undertaking required on such appeal serve 
upon the attorney for the appellant a written notice that he excepts to the 
sufficiency of the sureties therein; whereupon and within ten days thereafter 
such sureties, or other sureties in a new undertaking to the same effect, must 
justify before the surrogate, or a clerk designated for that purpose, on five 
days' notice of such justification, to be served upon the respondent's attorney, 
by each surety appearing in person before said surrogate or designated 
clerk and submitting to an examination, under oath, on the part of the 
appellant, touching his sufficiency. If such sureties shall be found sufficient, 
said surrogate or designated clerk will indorse an allowance thereof upon 
the undertaking or a copy thereof, and a notice of such allowance shall be 
served upon the attorney for the exceptant; and the eflfect of any failure 
to so justify and procure such allowance shall be to avoid the undertaking. 

Rule XVIII. Justification of Sureties to Bond of Executor, Administrator, 
Guardian, etc. Principals and sureties upon bonds and undertakings, if nat- 
ural persons, must appear and qualify before the clerk designated for that 
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purpose by the surrogate. Whenever a bond with sureties shall be filed by 
an executor, administrator, guardian or trustee any person interested in the 
estate may apply to the surrogate for an order requiring the sureties in said 
bond to appear before him or a clerk designated for that purpose and submit 
to an examination under oath as to their sufficiency as such sureties. If 
it shall appear to the satisfaction of the surrogate that such examination is 
necessary he will make an order prescribing the time and place where such 
examination shall take place, a copy of which order shall be served upon 
such executor, administrator, guardian or trustee at least five days before the 
time fixed for such examination. If on such examination the surrogate shall 
be satisfied of the sufficiency of such surety he will indorse his approval upon 
the bond or a copy thereof; and in case such surety on such examination shall 
not in the opinion of the surrogate he sufiicient the surrogate will make an 
order requiring the substitution of new sureties within five days after the 
service of a copy of said order upon the executor, administrator, guardian or 
other trustee, or his attorney, if he shall have appeared by attorney on such 
examination. 

Rule XIX. Notice of Settlement of Orders and Becrees in Litigated 
Motion. Two days' notice of the settlement of an order on a litigated motion 
or of a decree or decision shall be given in writing to all the parties who 
have appeared and to any special guardian in the proceeding in which such 
order, decree or decision is to be made. 

Eule XX. Costs and Allowances. Whenever a party to a decree shall 
deem himself entitled to costs the matter will be considered and determined 
by the surrogate on two days' notice of adjustment. With said notice shall 
!.e served a statement showing the items of costs and disbursements to 
which the party may deem himself entitled, which disbursements shall be 
duly verified both as to their amount and necessity. The disbursements for 
referee's and stenographer's fees must be sustained by affidavits or detailed 
proof. 

At the same time and on like notice the surrogate will pass upon any appli- 
cation for an additional allowance. Such application must be accompanied by 
an affidavit setting forth the number of days necessarily occupied in the hear- 
ing or trial, in preparing the account for settlement and in the preparation 
for the trial, the time occupied on each day in the rendition of the services, 
their nature and extent in detail, including the services necessarily rendered 
or to be rendered in the drawing, entering or executing of the decree. In case 
such trial shall have been had before a referee the time necessarily occupied 
in such trial before him may be shown by a certificate of such referee. 

Rule XXI. No petition for the probate of a will or for the grant of letters 
of administration or of guardianship will be entertained during the pendency 
of a prior proceeding for the same or like relief respecting the same estate 
or fund or the estate or person of the same infant, except where there is 
unusual delay in prosecuting such proceeding, and then only upon applica- 
tion to the surrogate, with notice to the prior applicant. 
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Rule XXII. Compromise. Upon application for leave to compromise it 
should appear by the affidavit of the petitioner's attorney that he has investi- 
gated the subject matter of the compromise or the facts of any alleged cause 
of action. If the attorney has become concerned in the application or its 
subject matter at the instance of the party with whom the compromise is 
proposed, or at the instance of any representative of such party, that fact 
must be disclosed. 

Rule XXIII. Transfer Tax Proceeding. Upon the filing of the appraiser's 
report in a transfer tax proceeding the surrogate will enter the order (upon 
the submission thereof) determining the value of the property and the 
amount of tax. The matter will not appear on the calendar at this stage, 
nor will the court then consider objections to the report. 

A party having objections to the report, or the order entered thereupon, 
may, within sixty days, file a notice of appeal, which must specify the grounds 
of objection. Upon filing said notice of appeal with the clerk of the court, 
together with proof of service of said notice upon all parties that appeared 
before the appraiser, the proceeding will be placed upon the calendar for 
the next regular motion day without further notice. 

Upon the return of the appraiser's notice of time and place of appraisal a 
special guardian will be appointed to protect the interests of infants if it 
appears that their rights are involved and they are not otherwise adequately 
represented. 

Adopted February 2, 1915. 

JOHN P. COHALAN. 
ROBERT LUDIX)W FOWLER, 

Bv/rrogates. 

^ 173 Page 688. 

Rules of Practice in King's Couaty amended. 

After rule V a new rule is added, and the numbers of the rules 
changed. 

Rule VI. Where two or more instruments are offered for probate, citation 
shall issue to each legatee, devisee or other beneficiary in being named or 
indicated in any one of such instruments, if any other of such instrximents 
purporting to have been made after the instrument in which he is so named 
or indicated contains provisions which might adversely affect his interest. 

The following rules have been amended to read as follows : 

Rule XI. In all proceedings the proofs of service of process shall be filed 
on or before the day preceding the return, and the proofs of the service of 
any notice of motion or order to show cause shall be filed on or before the day 
preceding the day therein named for the hearing of a motion. 

Rule XIX. The Court will sit for the disposition of litigated business dur- 
ing the weeks commencing on the first, second and third Mondays of each 
month, except July, August and September, and during the week com- 
mencing on the third Monday of September. 
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Rule XXI. A Calendar of cases in whicli orders shall have been made for 
the trial of any question before the Court and a jury will be called on the 
first Monday of each month except July, August and September, and on each 
day thereafter while the Court shall sit for the purpose. Such cases, so far 
as any question therein shall require trial by jury, will then be tried in their 
order unless adjournment is granted upon proof of legal excuse. 

Rule XXII. A Calendar of motions and of cases to be tried by the Court 
without a jury will be called on the third Monday of September and on the 
second Monday of each other month except July and August, and on each day 
thereafter while the Court shall sit for the purpose. Such motion and cases 
will then be heard unless the Court is occupied with the Calendar of 
Jury Cases, or adjournment is granted upon proof of legal excuse. 

^ 174 Page Y24. 

WESTCHESTER COUNTY— (In effect AprU 15, 1916) 

Rule I. Papers. Every paper to be used in the. Court shall be indorsed 
with the title of the proceeding to which it relates, a description of the 
paper and the name and post ofBce address of the attorney presenting It. 

No paper on file shall be intrusted to any attorney, party or other person 
except for proper examination thereof in the Clerk's ofBce. 

If any referee appointed by this Court shall request the delivery to him 
of any such paper for use before him, the same shall be delivered to him 
by a messenger of the Court upon his receipt therefor. 

Rule II. Service of Process — Proof of. In all proceedings the proofs of 
service of process, notice of hearing, notices of motion and orders to show 
cause shall be filed two days before the day therein named for the return 
day thereof. 

Rule m. Filing of Objections. In any proceeding, if any party interested 
desires to file an answer or objections, same must be filed on or before the 
return day of the citation unless his time so to do is extended by a stipula- 
tion of all parties appearing, duly filed, or by the Surrogate ' on application 
therefor being made on the retvma day. 

Rule IV. Cases Not Answered. Cases appearing on the calendar and not 
answered will be marked adjourned for one week; if not answered on the 
adjourned day they will be marked " off calendar " and can then be restored 
only upon two days' notice to, or the written consent of all parties. 

Rule V. Probate. In a proceeding for the probate of a will not lost or 
destroyed, the will and a copy thereof shall be filed with the petition. The 
correctness of said copy shall be shown by the aflidavit of two persons of fuU 
age who shall have compared the copy with the original will, or same shall be 
duly certified. 

When all parties in interest have waived the service of citation all papers 
in the matter must be filed with the Clerk at least two days before the day 
fixed for the taking of proof. 

Rule VI. Appointment of General Guardian. Upon the application for 
the appointment of a general guardian of the person and property, or either, 
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of an infant, where there are two or more infants there must be separate 
petition and bond in each matter. 

Each application for the appointment of a general guardian must be accom- 
panied by an affidavit, made by some one other than the proposed guardian 
or a surety on his bond, showing the amount of personal property of the 
minor, the amount of the yearly rents and profits of his real estate, and the 
yearly income from any other personal property. 

Rule Vn. Applications to Expend Money of Minors. A petition for the 
application by a guardian of an infant's property, or any portion thereof, to 
the support, maintenance and education of the infant, shall show that an 
annual accounting has been duly filed or that good cause exists for disregard- 
ing the omission. 

The petition shall show the terms of any previous order for the application 
of any portion of the infant's property. And if no previous order has been 
made that fact shall be stated. When the infant is over fourteen years of 
age he shall join in, subscribe and verify the petition. When the application 
is made by a person other than the guardian of the property or a parent of 
the infant, the consent of such guardian or such parent shall be submitted 
or the application made on notice to him. 

Except in exceptional cases, an allowance wiU be made for the period of 
one year only, and the order should so provide. 

Rule VIII. Appointment of Special Guardians. When an infant over four- 
teen years of age applies for the appointment of a special guardian, or where 
an infant appears by his general guardian, or where a lunatic, idiot or habit- 
ual drunkard appears by his committee, the general or special guardian or 
the committee shall show by affidavit that such general or special guardian 
or such committee is competent to protect the rights of the infant or incompe- 
tent and has no interest adverse to that of the infant or incompetent and ia 
not connected in business with any party to the proceeding or the attorney 
or counsel of such party. It must appear whether or not such general or 
special guardian or committee is entitled to share in the distribution of the 
estate or fund in which the infant or incompetent is interested, and if the 
general or special guardian or committee is in any way interested in the 
estate or fund, the nature of such interest must be disclosed. 

No party to a proceeding will be appointed special guardian of any other 
party thereto. The petition for the appointment of such special guardian as 
well as the appearance filed by a general guardian of the infant must in every 
instance disclose the name, residence and relationship to the infant of the 
person with whom the infant is residing and whether or not said infant has a 
parent living. If a parent ia living, it must be shown by the affidavit of the 
parent whether or not such parent has knowledge of and approves such appli- 
cation or appearance. In case the parent has an interest adverse to the 
infant, the petition on the application for the appointment of such special 
guardian must be accompanied by the affidavit of the parent, showing in 
addition to such knowledge aforesaid that such parent has not influenced 
the infant in the choice of the special guardian. 
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If the foregoing provisions of this rule are not strictly complied with, the 
Surrogate will, on his own motion, appoint a special guardian for such infant 
or incompetent, as provided in section 2534, Code of Civil Procedure, notwith- 
standing the application of such infant or the appearance by the general 
guardian or committee. 

Rule IX. (Special Guardian's Report. Special guardians shall file their 
reports within eight days from the time of their appointment, except where 
an answer is filed and an adjournment is had, or the time to file the report 
is extended by the Surrogate. The report or an accompanying affidavit must 
state in detaU the work done and the number of days spent in its perform- 
ance. 

Hule X. Allowance to Special Guardians. All allowances to be made to 
Special Guardians in any proceeding must be fixed by the Surrogate upon 
application made to him for that purpose. 

Rule XI. Accounting. On an accounting by an executor, testamentary 
trustee or administrator with the will annexed, a sworn copy of the will 
shall be filed with the petition and account. 

No decree will be entered on a final accounting unless proof is produced 
showing that the transfer tax on the estate has been paid or that the estate 
is exempt from taxation. 

Rule XII. Payment into Court. All moneys paid into Court must be paid 
directly to the County Treasurer to the credit of the matter or proceeding. 
The Surrogate or Clerk will not receive such moneys. 

Rule XIII. Trials by Jury. When, on a contested probate, the objections 
contain a demand for a trial of controverted questions of fact with a jury 
and when, in any other proceeding, such trial is demanded, the party mak- 
ing such demand shall, within two days thereafter, serve on the opposing 
party or parties, with a two days' notice of settlement, a proposed order 
which, in addition to directing such trial with a jury, shall also state the 
questions of fact which he deems controverted and desires tried with a jury. 
And in default of the service of such order any opposing party may, within 
three days after such demand is filed, serve such proposed order stating the 
questions of fact, if any, which he deems controverted and desires tried with 
a jury with like notice of settlement. A jury fee of $3 shall be paid to the 
Clerk before the jury is drawn. 

Notice of trial of such controverted questions of fact must be served at 
least fourteen days before the first day of the term at which the trial is to 
be had, and a note of issue stating, in addition to the usual requirements, 
the date of entry of the order directing the controverted questions of fact 
to be tried with a jury, must be filed at least twelve days before the first 
day of such term. Where a party has served a notice of trial and filed a note 
of issue, for a term at which the matter is not tried, it is not necessary for 
him to serve a new notice of trial, or file a new note of issue, for a succeed- 
ing term; and the matter will remain on the calendar until it is disposed of. 

Rule XIV. Applications to Compromise Claims. The petition for leave to 
compromise any claim in favor of an estate, or accompanying affidavits, must 
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set forth the facts from which the Surrogate can determine that the pro- 
posed compromise is for the best interests of the estate. 

Upon such application, the petitioner's attorney, if any, shall state the 
total amount of compensation he has received or is to receive from all 
sources ; the net amount to be received by the petitioner as result of the set- 
tlement; whether or not he has become concerned in the application or its 
subject matter at the instance of the party with whom the compromise is 
proposed, and whether or not he has received or is to receive compensation 
from such party, and the amount thereof, if any. 

The order of compromise will not pass upon or fix the fee of such attor- 
ney, but that question, if It should be raised by any person interested in 
the estate, will be determined upon the final accounting. 

Rule XV. Filing Foreign Wills. All exemplified copies of foreign wills 
presented for record in this office, must be accompanied by a petition pray- 
ing that the same be recorded. 

Rule XVI. Transfer Tax Proceedings. In transfer tax proceedings, all 
orders must be submitted in duplicate. 

Dated, April 15, 1916. 

WM. A. SAWYER, 

Burrogate. 
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^ 182 Page 1046, bottom of page. 

Designation of attorney for executors by -will. 

A testator has no power to bind or control his executors by 
designating an attorney for them in his will. In the Matter of 
Caldwell, 188 K T. 115, 80 K E. 663, a will was before the 
court wherein the testator assumed to appoint the attorneys for 
his estate upon proceedings to probate the decedent's will, as well 
as upon all other matters wherein his executors should require 
legal services or advice in the settlement of his estate. Bartlett, J., 
said in 188 K Y. at page 121, 80 K E. at page 664: 

" The law of this state does not recognize any testamentary power to con- 
trol executors in the choice of the attorneys or counsel who shall act for 
them in their representative capacity. They may incur a personal liability 
for the conduct of their lawyers, and hence they are beyond the control of 
their testator in making the selection. Such a provision, therefore, as this 
will contains, in reference to the attorneys to be employed, is to be regarded 
merely as expressive of a wish on the part of the testator, which it is most 
proper for the executors to observe if it accords with their own judgment, 
but which otherwise they are not bound to regard." 

[67] 



68 Supplement to Heaton on Sueeogates' Couets 

So strongly is this the trend of tlie authorities, even thougli 
there are some to the contrary, that the rule is laid down in 
Amer. & Eng. Enc. of Law (2d ed.) vol. 11, page 1241, that: 

" The right of the executor to select the attorney whom he would employ 
in the affairs of the estate cannot be controlled, even by the will of the 
decedent." 

And when one considers the necessarily confidential relation- 
ship which prevails between the attorney and his client, the reason 
for the refusal to allow the testator to control the designation of 
the attorney, who shall represent the executor and subject him to 
liability of many kinds, becomes apparent. As was said in Be 
Paschal, 10 Wall. 496, 19 L. Ed. 992: 

" The relations between counsel and client are of a very delicate and con- 
fidential character, and unless the utmost confidence prevails between them 
the client's interests must necessarily suffer." 

So far has this recognition of the special character of attorney 
and client been carried that the courts have recognized the right of 
the client to substitute another attorney and terminate their 
relationship under conditions which would not justify the termina- 
tion of an ordinary contract. Matter of Dunn, 205 IST. Y. 398, 98 
IST. E. 914, Ann. Cas. 1913E 536; Matter of Wallach, 150 IST. T. 
Supp. 302, 164 App. Div. 600. 

^ 184 Page 1051, top of page. 
Jury trial in discovery proceeding, continued. 

Surrogate Fowler has discussed and decided the question of the 
right to a jury trial in a discovery proceeding in an opinion 
delivered in In re Callahan's Est., 159 IST. Y. Supp. 352 (June, 
1916) ra which he says: 

"This is a discovery proceeding in which a jury trial is demanded as of 
right. A right to a trial by jury at common law involved a legal title to 
property in dispute and a verdict for damages. Matter of Silverman, 87 Misc. 
Eep. 571, 151 N. Y. Supp. 382. Here the petitioner seeks to discover property 
and not to recover damages. If he discovers the property, then in such dis- 
covery proceeding against the person in alleged possession he claims the prop- 
erty in specie. I doubt the right to a trial by jury in such a proceeding as 
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this. At common law there was but one form of action for the recovery of 
specific cliattels which, like the actio depositi of the Roman law, was founded 
on a bailment. At a later day the action of replevin, founded on wrongful 
distress, was extended to any wrongful taking. The present proceeding is for 
a discovery with a subsequent equitable direction in personam to deliver up 
the property discovered. 

" Equitable relief is always in personam. Assuming that this respondent 
should give away the property the moment before trial, this court could give 
no relief, nor could it convert this proceeding into an action for trover and 
conversion. The proceeding, in other words, would be defeated by a mere 
transfer. It is absurd to say that the discovery sections under the reformed 
Surrogates' Code of 1914 raise up a new form of action at common law. New 
forms of action are not developed so easily. Derivatively this proceeding 
resembles an equity proceeding, and not one formerly recognized at common 
law. Only those issues formerly triable by jury by constitutional provision 
can be submitted to juries in this court under the new law. This is not 
such an one." 

ilotion for jury trial denied. 

A trial by jury is not necessarily a part of a discovery proceed- 
ing, and unless a question of legal title arise in the course of such, 
proceeding and such issue of title by the Constitution carries a 
right to trial by jury, no trial by jury is possible in a discovery 
proceeding. Matter of Silvermmv (;SeadIer), 87 Misc. Eep. 571. 

The surrogate "will not order a trial by jury of an issue as to 
the validity of an assignment of a mortgage regular tipon its face. 
Matter of Higgins, 154 N. Y. Supp. 670. In this case the sur- 
rogate was of the opinion that in 1915 the surrogate had no con- 
stitutional jurisdiction to determine such a question. 

^ 185 Page 1054, middle of page. 
Discovery proceedings; order, continued. 

Where the possession or control of personal property is alleged, 
the surrogate should inquire whether the respondent has actual 
possession or control of property which actually exists. If he has 
parted with it, or disposed of it, no matter with what purpose or 
intention, the order should not be granted, except for the purpose 
of obtaining information. Eelief in such a case should be sought 
by action in another court. 
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^ 185 Page 1054, battom of page. 
Examination or tiial in discovery proceedings, continued. 

The section divides tlie proceeding into two parts, a discovery 
and a trial of title. An examination for the purpose of discover- 
ing property may be had, and if discovery is made and no claim 
of title is set up, the property is directed to be turned over. If 
property is discovered to which title is claimed by the respondent, 
then a trial may be had to determine title as between the 
representative and the respondent. 

^ 185 Page 1055, top of page. 
Trial and decree, continued. 

Where the representative seeks to recover money or property, 
and there are just and equitable offsets and allowances, the surro- 
gate will consider that it is an equitable proceeding in which the 
representative must be ready to do equity. In re May's Est, 92 
Misc. Rep. 649, 157 IST. Y. Supp. 490. 
Answer may be sufficient to make examination unnecessary. 

Where all the facts regarding an assignment, together with the 
assignment duly recorded, are set forth in the answer, no examina- 
tion as to such matter need be ordered. MaiteT of Higgins, 154 
K Y. Supp. 670. 

^ 185 Page 1056, middle of page. 
Discovery proceeding, when dismissed, continued. 

Where it is sought to obtain possession of personal property, 
the petition should be dismissed if it appears that the property is 
not in possession of or under the control of the respondent. An 
answer by a surviving partner claiming title will be sufficient to 
arrest the examination when proof is made that a partnership 
existed. Matter of Oapria, 89 Misc. Eep. 101. 

^ 188 Page 1063, top of page. 
Appointment of appraisers and making inventory. 

On the application of an executor or administrator, cm order must he 
entered in the surrogate's court appointing two disinterested appraisers, as 
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often as may be necessary, to appraise the personal property of a deceased 
person. The executor or administrator, within three months after quali- 
fying and after giving at least five days' notice personally or by mail to the 
legatees or next of kin, residing in the county of the decedent, and posting a 
notice in three public places of the town, or city where he resided, specifying 
the time and place at which the appraisement will be made, must make a 
true and perfect inventory of all the personal property of the decedent. 
Before making the appraisement, the appraisers must take and subscribe an 
oath, to be inserted in the inventory, that they will truly, honestly and im- 
partially appraise the personal property exhibited to them, according to 
the best of their knowledge and ability. They must in the presence of such 
of the parties interested as attend, estimate and appraise the property 
exhibited to them, and set down each article separately with the value thereof, 
in dollars and cents, distinctly, in figures opposite to the articles respectively. 
Amended by L. 1916, ch. 624. In effect May 20, 1916. New matter in italics. 

§ 2665, Code Civ. Pro. 
Efiect of amendment. 

The only important part of the amendment is the omission of 
the last sentence which referred to sections 797 and 798 as govern- 
ing service of notice by mail. Service by mail without extra time 
being allowed as provided for in the section. 

^ 195 Page 1094, bottom of page. 
Assets; check not paid until after death. 

A cheek delivered before death but not paid until after death is 
revoked by death and the proceeds belong to the estate and must 
be paid over by the payee named in the check. Matter of Mead, 
90 Misc. Rep. 263, 154 IST. Y. Supp. 667. 

^ 200 Page 1108, middle of page. 
Accounting for partnership property, continued. 

A sole surviving partner, who is also sole executor, might under 
the former Code provisions account as surviving partner in his 
proceedings for accounting as executor. In re Heams {Ban's 
YfilV), 108 N. E. 816, 214 IST. T. 426. 

^ 219 Page 1153, top of page. 
Statute of limitations, continued. 

A period of eighteen months is not added to the six years, but 
the running of the statute is suspended for eighteen months. 
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After the expiration of the eighteen months the creditor has the 
benefit of the additional time which existed at the date of death 
before the expiration of the six years. Hall v. Brennan, 140 
]Sr. Y. 409. 

Open and current account. 

It is not a current account when only cash credits appear on 
one side. Klein Wagon Works v. HenchevrWillenhrach Co., 67 
Misc. Rep. 425. 

Where a claim for board and care is presented with payments 
credited thereon, such payments do not make a current account so 
that items prior to six years are brought in. Matter of Clyde, 
155 N. Y. Supp. 621. 

^ 223 Page 1162. Section 2681, Code Civ. Pro., amended. 

Rejected claim to be tried on judicial settlement. Limitation of action by 
creditor. , 

If the executor or administrator doubts the justice or validity of any claim 
presented to himj he shall serve a notice in writing upon the claimant that 
he rejects said claim, or some part of it, which he specifies. Unless the 
claimant shall commence an action for the recovery thereof against the 
executor or administrator within three months after the rejection, or, if no 
part of the debt is then due, within two months after a part thereof becomes 
due, said claimant, and all the persons claiming under him, are forever 
barred from maintaining such action, and in such case said claim shall fie 
tried and determined upon the judicial settlement. 

Amended by L. 1915, ch. 644. In effect September 1, 1915. New matter in 
italics. 

§ 2681, Code Civ. Pro. 
Effect of amendment. 

The ajnendment does not change the meaning of the section, 
but makes the provisions more clear. This section covers the 
same subject as section 1822 and repeals it by implication. Car- 
penter V. NewUmd, 156 K Y. Supp. 438, 92 Misc. Eep. 596. 

^223 Page 1163, middle of page. 

Pleading claim against decedent as a counterclaim. 

Where the representative brings an action, a claim against the 
deceased may be set up as a counterclaim, and the owner of the 
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claim is not required in such a case to liave it determined only 
on judicial settlement. Carpenter v. Newland, 156 E". Y. 
Supp. 438, 92 Misc. Eep. 596. 

^ 225 Page 1171, middle of page. 
Application for instruction. 

The application will be denied unless facts are alleged which 
show that the conditions are so unusual that it is not safe for the 
representative to proceed in the ordinary business way. In re 
OoMfwrh's Est., 157 JN". Y. Supp. 137, 93 Misc. Eep. 401. 

Service of notice of application. 

When the surrogate directs notice to be given by issue and 
service of citation, such citation must be served in the manner 
prescribed for service of citation. In re Smart's Est., 157 N Y. 
Supp. 143, 93 Misc. Eep. 402. 

^ 229 Page 1181, top of page. 

Debt for support as public charge, continued. 

Under Insanity Law (ConsoL Laws, chap. 27), § 86, requiring 
the father, mother, husband, wife, and children of an insane person, 
if of sufficient ability, to cause him to be properly cared for, and 
providing for application to the court for an order of commitment 
to a State hospital, but prohibiting such order unless the judge 
finds that the insane person is not properly cared for by a relative 
or committee, and Code Crim. Proc, § 914, making relatives of a 
poor insane person, legally committed to an institution supported 
in whole or in part by the State, liable, if of sufficient ability, 
for the maintenance of such insane person in the institution, no 
liability rests upon a relative for maintenance of an insane person 
in a State institution, in the absence of an order of the court 
directing confinement of the patient at his charge and expense. 
Matter of Willis, 94 Misc. Eep. 29, 158 N. Y. Supp. 985. 
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^ 231 Page 1185, middle of page. 

Where a proceeding is brouglit to compel tte payment of tke 
funeral expenses, and an answer is filed denying the reasonable- 
ness of the charges and setting forth the facts, the surrogate 
should direct the trial of the issues upon the judicial settlement. 
In re Lucas Est., 92 Misc. Rep. 85, 155 IST, Y. Supp. 1017. 

^ 231 Page 1186, top of page. 

Amendment applies to prior contracted claim, continued. 

Even though the services were rendered before the amendment 
to the practice which took effect September 1, 1914, the procedure 
in force at the time the court is called upon to give relief controls. 
Matter of Kipp, 70 App. Div. 567, 75 K Y. Supp. 589 ; In re 
Lucas' Est., 9.2 Misc. Eep. 85, 155 JST. Y. Supp. 1017. 

^ 233 Page 1189, lotfom of page. 
Provision contained in will, continued. 

A provision in a will giving all the balance of the estate to 
defray funeral expenses and to erect a monument over the grave 
will be construed as authority to expend a reasonable sum there- 
for, and not necessarily a bequest of all of the balance of the 
estate. In re Young's Est., 92 Misc. Eep. 633, 157 K Y. 
Supp. 494. 

€| 236 Page 1200, middle of page. 

Claims for services to be compensated for by will, continued. 

The strictness of the rule requiring clear and convincing evi- 
dence is somewhat relaxed where the claim was made to the 
deceased during his lifetime. In re McMUhn's Est., 218 IST. Y. 
64. 

^ 242 Page 1219. Section 2597, Code Civ. Pro., amended. 

In 1915 section 2597 was amended by giving the temporary 
administrator the right to maintain an action or special proceed- 
ing " for the purpose of determining the title to personal property 
in his possession." 
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^ 245 Page 1233, middle of page. 

Sale where letters were issued before September 1, 1914, continued. 

A creditor cited, in a case where the will was probated before 
September 1, 1914, should appear on the judicial settlement, as 
he will be bound by any decree made, since a proceeding is pend- 
ing in which his rights can be lawfully determined. The fact that 
because of the probate of the will before September 1, 1914, he 
would have a right to bring the original proceeding at any time 
within three years, will not excuse him from appearing in a 
proceeding lawfully instituted for the earlier determination, of 
the rights of the interested parties and the sale of the property. 

Trying title to real estate. 

The former practice provided that where title to real estate 
was an issue such question might be certified to the Supreme 
Court for trial (§ 2547). Now there is authority for trying 
issues necessary to be determined in Surrogate's Court, so that 
such issues may now be tried, provided of course all of the parties 
interested in the real estate are in court and are interested in the 
proceeding. There might be no jurisdiction to try title as between 
parties in court and interested in the proceeding, and others not 
parties or interested in the disposition of the property. Naturally 
the surrogate would refuse to take jurisdiction in such a case. 

^ 248 Page 1243, middle of page. 
Application for sale of real property, continued. 

It is not necessary that the original citation for judicial settle- 
ment, or the supplemental citation, state that application will be 
made to sell the real estate. The sale of real estate is, under the 
present practice, a part of the proceeding for judicial settlement, 
just as directing the sale of unconverted personal property, or the 
trial and disposition of any other proper issue, may be. A person 
interested in the real estate may be affected in many ways by the 
proceedings on judicial settlement, and where he is cited he is 
brought in for all the purposes of the proceeding. 

Sale is had only in proceedings for judicial settlement, and may 
not be had upon an accounting under section 2721. While this 



76 Supplement to Heaton on Subrogates' Courts 

occasions some delay, yet it can be largely obviated if the parties, 
knowing that the real estate must be resorted to, advertise for 
presentation of claims immediately so that a petition for judicial 
settlement may be presented at the expiration of six months. 

^ 249 Page 1244, bottom of page. 
Equitable defenses; partnership. 

Under former section 2755 where a partnership debt was sought 
to be the basis of a proceeding to sell real estate and it was 
shown that there were no partnership assets, the surrogate was 
not required to disregard the equitable defense on tibe ground that 
he had no jurisdiction in equity. In re Boheris, 214 IST. Y. 369, 
108 K E. 562. 

^ 252 Page 1252, middle of page. 
Disposition of surplus; duties of officer making sale. 

If there is any surplus of the proceeds of the sale, after paying the 
expenses of the sale, and satisfying the mortgage debt and the coBts of the 
action, it must be paid into court, for the use of the person or persons entitled 
thereto. If any part of the surplus remains in court for the period of three 
months, the court must, if no application has been made therefor, and may 
if an application therefor is pending, direct it to be invested at interest, for 
the benefit of the person or persons entitled thereto, to be paid upon the direc- 
tion of the court. Within thirty days after completing the sale, and executing 
the proper conveyance to the purchaser, unless such time be extended by an 
order of the court entered in the office of the clerk within said thirty days, 
the officer making the sale must file vrith the clerk his report imder oath of 
the disposition of the proceeds of the sale, accompanied by vouchers of the 
persons to whom payments were ordered to be made. 

Where real property, or am, interest im real property, liable to he disposed 
of as prescribed in article third of title fov/r of chapter eighteen of this act, 
is sold in an action or special proceeding, or otherwise, to satisfy a mort- 
gage or other lien thereupon, which accrued during the decedent's lifetime, 
the surplus money nrnist he padd into the surrogate's court having jurisdiction 
to issue letters testamentary or of administration upon the estate of the 
decedent, in the follounng cases : 

1. Where eighteen months have not elapsed since the date when letters 
testamenta/ry or of administration were first issued. 

2. Where a proceeding for a judicial settlement of the accounts of such 
executor or administrator has heen commenced within eighteen months from 
the date of the issue of such letters, and is still pending. 
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3. Where no such letters have been issued and two years have not elapsed, 
since the death of the decedent. 

Money paid into the surrogate's court, as herein provided, may be paid out 
to the executor or admvnisirator of the decedent, as directed by an order of 
the surrogate's court, to be accounted for by him upon the judicial settlement 
of his accounts; or, in a special proceeding brought for that purpose in the 
surrogate's court, am order may be entered directing distribution to the per- 
sons entitled thereto, in case eighteen months have elapsed since letters 
testamenta/ry or of administration were first issued upon the estate of the 
decedent, or, in case no such letters have been issued, and two years have 
elapsed since the death of the decedent. 

Amended by L. 1915, ch. 643. In effect May 14, 1915. New matter in 
italics. 

§ 1633, Code Civ. Pro. 
Efiect of amendment. 

This section, regarding disposition of surplus in mortgage fore- 
closure and other similar actions, has been amended to supple- 
ment the proceedings in Surrogate's Court to reach such surplus 
for the payment of debts or for distribution. It directs the pay- 
ment of the surplus into court, if the action is brought during the 
time that the real estate is subject to sale in Surrogate's Court, 
and makes such surplus subject to the order of the Surrogate's 
Court, so that when proper it can be received by the representa- 
tive of the estate and accounted for by him upon his judicial 
settlement. 

^ 259 Page 1272, bottom of page. 

When action therefor may be brought against heirs and devisees. 

An action, to enforce the liability declared in section one hundred and one 
of the decedent estate law, cannot be maintained, except in one of the fol- 
lowing cases: 

1. Where one year has elapsed since the death of the decedent, and no 
letters testamentary, or letters of administration, upon his estate, have been 
granted within the state. 

2. Where eighteen months have elapsed since letters testamentary, or 
letters of administration, upon his estate, were granted, within the state. 

Amended by L. 1915, ch. 636. In effect May 14, 1915. New matter in 
italics. 

§ 1844, Code Civ. Pro. 
Effect of amendment. 

This amendment makes the section conform to the changes 
made in 1914, by changing the time of " three years " specified in 
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both subdivisions to " one year " in the first and " eighteen 
months " in the second subdivision, so that an action may be 
brought under it as soon as the right to proceed in Surrogate's 
Court is lost by lapse of time. 

^ 259 Page 1276, bottom of page. 

Effect of application to sell real property. 

Where it appears that, at the time of the commencement of an action to 
enforce the liability declared in section one hundred and one of the decedent 
estate law, a proceeding for the judicial settlement of the accounts of the 
executor or administrator of decedent in which om order to dispose of leal 
property of the decedent for the payment of his debts may ie made, is pend- 
ing in a surrogate's court, having jurisdiction, the proceedings in the action, 
subsequent to the complaint, must be stayed by the court, until the proceeding 
is disposed of, unless the plaintiff elects to discontinue. If an order to dispose 
of real property is granted, the action must be dismissed, unless the plaintiff 
has alleged in his complaint, or alleges in a supplemental complaint, that 
real property, other than that included in the decree, descended or was devised 
to the defendants. If the plaintiff elects to proceed under such an allegation, 
he is entitled to a preference in payment, out of the real property, with 
respect to which the allegation is made; but he cannot share, as a creditor, 
in the distribution of the money, arising from the disposal of the real 
property, described in the order, and the judgment in the action does not 
charge, or in any way affect, that property. 

Amended by L. 1916, ch. 444. In effect May 9, 1916. New matter in italics. 

§ 1845, Code Civ. Pro. 
Effect of amendment. 

The section, before the amendment, was drawn in conformity to 
the practice of instituting the proceeding to sell by petition which 
resulted in a decree, while now in practice the sale takes place as 
an incident of the judicial settlement. 

i| 265 Page 1286, bottom of page. 
Specific legacies, continued. 

The following have been held to be specific legacies : " Business 
lease and contents being the hotel business carried on at * * *." 
"All moneys I may have on deposit in any and all banks at the 
time of my death." In re Elaite's Est, 92 Misc. Eep. 651, 157 
N. Y. Supp. 470. 
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^ 265 Page 1291, middle of page. 
Bequest of contents of safe deposit box. 

Tlie general rule is tliat a legacy of the " contents " of a safe 
deposit box, a desk or a chest, plainly means whatever may be 
therein at testator's death. 

In this case where certain securities were in the box at the 
time of making the will, but were not there at the date of death, 
it was held that they did not pass as " contents " of the box. 
In re Thompson, 111 IST E. 762, 217 E". Y. 111. 

A will giving a specific legacy speaks as of the time of its 
execution. This rule was applied in determining title to securi- 
ties in a safe deposit box at the time of making the will and after- 
wards vnthdrawn. Burt v. Harris, 152 N. Y. Supp. 956. See 
also In re Burt, 89 Misc. Eep. 55. 

^ 26T Page 1293, middle of page. 
Bequest of residue; ademption, continued. 

This question was again considered in Matter of Percival, 79 
Misc. Eep. 567, where the intention of the testator was considered. 
It would seem that the rule laid down in Hays v. Hihhard is not 
considered to be firmly established. 

^ 270 Page 1300, top of page. 
Secret trust, continued. 

That a testator, being unable to legally devise all of his property 
to a charity, devised a portion of it to individuals, expressing a 
desire that they carry out his wishes, does not make the devise to 
individuals invalid, as a secret trust, so long as there is no obliga- 
tion on the part of the devisees to follow the testator's wishes. 

That a testator's will showed he hoped individual devisees would 
carry out his wishes, and devote to a charitable purpose property 
which he could not legally devise to charity, does not, where 
there was no direct conmaand or expression of desire, make the 
devise to individuals void as a secret trust. DurJcee v. Smith, 156 
K Y. Supp., 920, 90 Misc. Eep. 93. 
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^ 274 Page 1309, tap of page. 
Ascertaining value of estate; deduction for debts. 

In EsMe of CoTbum, 157 N. Y. Supp. 676, Mr. Surrogate 
Oohalan, in determining tlie amount reserved by this statute to 
legatees wto were educational ins.titutions, says: 

" The amount which the above-named corporations may take is to be ascer- 
tained by computing the value of the estate, including the New Jersey real 
estate, as of the date of death of testator, subtracting therefrom the dece- 
dent's debts, and dividing the remainder by two. Administration expenses do 
not enter into the calculation and are not to be subtracted like the debts of 
the decedent." 

EfEect of depreciation or increase. 

The decreases in the estate must be taken into consideration in 
ascertaining the value as of the time of death. When the amount 
is reached vphich is to be apportioned to the corporations named as 
legatees in the residuary clause and the individuals named therein 
as such legatees, the corporate beneficiaries must receive one-half 
of all additions, either to the principal of the estate or to the 
interest or income thereof. After this adjustment, the balance of 
such additions must be added to the share allotted to the indi- 
vidual legatees under the residuary clause and this share must 
bear the administration expenses. Any other disposition would 
defeat the statute. In re Brooklyn Trust Co., 92 Misc. Eep. 695, 
157 N. T. Supp. 671. 

^ 274 Page 1311, middle of page. 
Gift to trustees for the use of such corporation. 

A gift to trustees to pay the income for charitable uses takes 
the provision out of the operation of the statute, and such gift 
is not void under the statute against perpetuities. Decker v. 
YreeUnd, 156 N. Y. Supp. 443, 170 App. Div. 234. 

Charitable trusts are not affected 'by the statute against per- 
petuities. Williams v. Williams, 8 N. Y. 525; Allen v. Stevens, 
161 K Y. 122; Matter of Griffin, 167 N. Y. 71 ; In re McDow- 
ell's Will, 112 N. E. 177, 217 N. Y. 454. 
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Legatees should prove their capacity to take. 

Corporation legatees should show their incorporation and that 
it is competent for them to take the legacies. Hughes v. Stoutevr 
hwgh, 154 E". Y. Supp. 65, 73, 168 App. Div. 512. 

^ 278 Page 1318, middle of page. 
Power of absolute disposition, continued. 

If it is intended that the person having the life use shall have 
power to dispose of the fee, appropriate language should be used. 
Jesswp V. Fenton, 47 App. Div. 622, 62 N. Y. Supp. 308. 

An absolute devise with a clear provision that if the devisee 
die after the death of testator without issue the devised property- 
shall go to another is valid- and effective. In re Miller's Will, 11 
App. Div. 337, 42 N. Y. Supp. 148; aff'd, 161 K. Y. 71; 
Seward v. DoAns, 198 IST. Y. 415, modifying 133 App. Div. 191. 

* 
f 282 Pa^e 1331, top of page. 

Validity of bequest, misnomer, continued. 

Legacies to two persons by name and address, in another part 
of the vsdll one of the persons was named as living at the address 
of the other. Evidence was taken to explain the ambiguity, and 
the legacy was directed to be paid to the one who lived at the 
address given. Matter of Daly's Will, 90 Misc. Eep. 545, 154 
K Y. Supp. 895, afif'd, 215 K Y. 620. 

^ 283 Pcige 1331, middle of page. 
Forfeiture of legacy by contestant, continued. 

In re Eirhholder's Est, 86 Misc. Eep. 692, 171 App. Div. 153, 
149 N. Y. Supp. 87, the petitioner who attempted to prove 
another will as that of the deceased was held to be a contestant, 
and to forfeit a legacy where the provisions for forfeiture were 
very broad. 

6 
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^ 294 Page 1365, top of page. 

Interest charged -when advance payment has been made. 

A legatee should be paid interest from the time the legacy is 
due, and should pay interest when payment has been made to him 
before the legacy is due. In re Bielhy's Est., 91 Misc. Kep'. 353, 
155 N. Y. Supp. 133. 

^ 300 Pag& 1386, top of page. 
Charged with furnishing home, continued. 

The will devised a farm to the wife and said : " My daughter 
Carrie shall have a home and support in the house on the farm." 
It was held that the daughter took no estate in the land, but did 
take a personal interest or bequest which constituted a lien or 
charge thereon ; that such lien was not repugnant to the absolute 
devise to the wife; that sale in partition could be had subject to 
the rights of the daughter. Chew v. Sheldon, 214 N. Y. 344, 
108 IST. E. 552. 

^ 303 Page 1395, top of page. 

When the proceeding may be maintained, continued. 

The application, in case of a married woman, should show the 
inability of her husband to properly support her. In re Kohler's 
Est., 154 K Y. Supp. 958. 

^ 306 Page 1404, middle of page. 

When estate in common; when in joint tenancy, continued. 

The word " jointly " may be given the meaning of " together " 
where other language in the will indicates that a tenancy in com- 
mon is intended. Matter of Haddock, 170 App. Div. 26, 155 
ISr. Y. Supp. 630. 

^ 306 Page 1405, top of page. 

Devise subject to pasonent of debts or legacies, continued. 

Refusal to accept. 

A devisee may reject a devise by filing a notice of rejection 
with the executor, and it is not necessary to execute a reconvey- 
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ance of the property. Albany Hospital v. Alb. Odn. Soc. and 
Hanson, 214 IST. Y. 35, 108 N. E. 812. 

^ 311 Page 1424, top of pa^e. 
Dower when real estate is in trust, continued. 

Where a trust is created, and the wife has the life use of the 
trust properly, it often becomes a question whether the widow 
should have the benefit of both the trust provision and her dower. 

Where, in the absence of an express provision in the will, this 
question is provoked by a devise of lands in trust, the rule is that 
the dower is preserved, unless there is an obvious incompatibility 
between the actual assignment of dower and the complete opera- 
tion of the trust. It is held that the trust is not repugnant to the 
assertion of dower, unless it is apparent that the trust requires 
the possession and control by the trustee of the entire lands 
involved; and the courts have generally looked to see whether, 
among the trust provisions, there was a direction that the trustees 
should perform specific duties with respect to the lands, which by 
their nature would require entry upon the premises and the 
complete and exclusive management thereof. Thus the duty to 
make repairs and improvements, to insure buildings, to mortgage 
and to lease, or otherwise deal with the premises in a manner 
which would be impossible if there were an assignment of dower 
by metes and bounds, has been held to be controlling evidence of 
an intention to exclude the widow from any right or relation to 
the lands. Matter of Gordon, 172 K T. 25, 64 K E. 753, 92 
Am. St Eep. 689 ; Matter of ZaJirt, 94 IST. T. 605 ; Tobias v. 
Ketchum, 32 N. Y. 319 ; Matter of Gale, 83 Misc. Rep. 686, 145 
]Sr. Y. Supp. 301, and cases cited; In re Fitter, 92 Misc. Eep. 
706, 157 K Y. Supp. 488. 

^ 313 Page 1427. 

Section 2674, Code Civ. Pro., amended and inserted in Real 
Property Law as section 275. 
Apportionment of rents, annuities, dividends and other pajrments. 

All rents reserved on any lease and all annuities, dividends and other 
payments of every description made payable or becoming due at fixed periods 
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under any instrument shall be apportioned so that on the death of any per- 
son interested in such rents, annuities, dividends or other sucli payments, or 
in the estate or fund from or in respect to which the same issues or is 
derived, or on the determination or transfer by any other means of the inter- 
est of any such person, he, or his executors, administrators or assigns, and 
the person who thereupon becomes entitled to such rents, annuities, dividends 
or other payments or the estate or fund from or in respect of which the same 
issues or is derived, shall each be entitled to a proportion of such rents, 
annuities, dividends and other payments, according to the time which shall 
have elapsed from the commencement or last period of payment thereof to 
the time of such determination or transfer as the case may be, including the 
day of such death or of such determination or transfer, after making allow- 
ance and deductions on account of charges on such rents, annuities, dividends 
and other payments. If any such payment become due or be collected after 
such determination or transfer every such person or his executors, administra- 
tors or assigns shall have the same remedies at law and in equity for recov- 
ering such apportioned parts of such rents, annuities, dividends and other 
payments, when the entire amount of which such apportioned parts form 
part, becomes due and payable and not before, as he or they would have had 
for recovering and obtaining such entire rents, annuities, dividends and other 
payments, if entitled thereto; but the persons liable to pay rents reserved by 
any lease or demise, or the real property comprised therein shall not be 
resorted to for such apportioned parts, but the entire rents of which such 
apportioned parts form part, must be collected and recovered by the person 
or persons who, but for this section, would have been entitled to the entire 
rents; and such portions shall be recoverable from such person or persons by 
the parties, entitled to the same under this section. If any such payment 
shall have been collected before such determination or transfer, then the 
amoimt apportionable as herein provided shall be paid or allowed immediately, 
to the person entitled thereto, and may be recovered from the person who 
shall have collected the same. This section shall not apply to any case in 
which it shall be expressly stipulated that no apportionment be made, or to 
any sums made payable in policies of insurance of any description, or under 
annuity contracts issued by life insurance companies. Inserted by Laws 
1916, ch. 313, § 1. In effect April 25, 1916. 

§ 276, Real Prop. Law. 

^ 318 Pa^s I'i^*) middle of page. 
Descent to relatives of the half-blood, continued. 

By the term " ancestor " when used in respect to the succession 
to real estate is meant a predecessor in estate, and is applied to 
every person from whom property might be inherited. It embraces 
both lineals and collaterals. All those are " of the blood " of an 
ancestor who may in the absence of other and nearer heirs take 
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by descent from that ancestor. Cornell v. Child, 156 N. T. Supp. 
449, 170 App. Div. 240. 

In certain cases the maternal half-blood cousins will inherit 
equally with maternal whole blood cousins. In re Milliman, 94 
Misc. Eep. 7, 158 N. Y. Supp. 995. 

^ 318 Page 1444, bottom of page. 
Descent to relatives of husband or wife, continued. 

"WTiere a wife dies leaving no person entitled to inherit, the 
heirs of the husband are not entitled to contest the probate of the 
will of such wife, as they cannot be created heirs of the testatrix, 
but are considered as persons to whom the State by virtue of this 
statute has made a gift of the title which might have come to it 
by escheat. Mal:ter of Leslie, 156 N. Y, Supp. 346, 92 Misc. 
Eep. 663. 

^ 319 Page 1449, bottom of page. 
Testamentary trust; cestui que trust. 

The cestui que trust is the real, substantial and beneficial owner 
of an estate which is held in trust, as distinguished from the 
trustee in whom the mere legal title is vested. 

Any person may be a cestui que trust if he has a capacity to 
take property ; and there is no distinction in this respect between 
legal estates and trust estates, because equity subjects trusts to the 
same construction that the courts of law do legal estates. 

In case of a statutory prohibition against the acquisition of real 
estate by corporations, such statute is not to be evaded by a con- 
veyance to trustees for the benefit of a corporation. This rule, 
however, has its limitations when applied to gifts or conveyances 
for charitable uses. 

^ 321 Page 1453, middle of page. 

Trustee may receive property before judicial settlement by executor. 

A trustee may act as such before a judicial settlement of the 
accounts of the executor, and often does take into his possession 
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trust property, and act before that time. In re Kellogg, 108 N. E. 
844, 214 N. T. 460. 

^ 323 Pcbge 1458, middle of page. 
Trusts for support and maintenance, continued. 
Application of income to support or education of infant. 

It often "becomes a question whether a trustee should " pay " 
income to the guardian of an infant or " apply " the income for 
the use of the infant. This point often arises when the guardian 
seeks to control the income either in or against the interest of 
the infant. 

There is a vital distinction between a direction to " pay " and 
to " apply " when the maimer of expenditure is at issue and 
where there is a question as to whether the trustee or the general 
guardian should apply the income. Authority under the will to 
" apply " has been construed to give the trustee some discretion, 
but direction to "pay" has been held to give the guardian the 
right to demand payment to him. In re Hartley's Est., 90 Misc. 
Eep. 534, 154 N. Y. Supp. 921 ; Matter of Fish, 45 Misc. Rep. 
298, 92 IS. Y. Supp. 394; Moore v. Hegeman, 72 N. Y. 376; 
Matter of Connolly, 71 Misc. Eep. 388, 130 K Y. Supp. 194. 

^ 325 Page 1465, middle of page. Section 63 of Real Prop- 
erty Law amended. 
Undisposed profits. 

Wlien, in consequence of a valid limitation of an expectant estate, there 
is a suspension of the power of alienation, or of the ownership, during the 
continuance of which the rents and profits are undisposed of, and no valid 
direction for their accumulation is given, such rents and profits shall belong 
to the persons presumptively entitled to the next eventual estate. But any 
and all persons who legally shall have begun heretofore, or shall begin here- 
after, to receive any such undisposed of rents and profits or any part thereof 
by virtue of this section or otherwise, shall continue to receive and enjoy 
the same notwithstanding the birth thereafter of a child or children to any 
person or persons receiving all or any part of such rents and profits. 

Amended by Laws 1916, ch. 364, § 1. In effect May 1, 1916. 

§ 63, Real Prop. Law. 
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^ 329 Page 1478, middle of page. 

A group of separate trusts where any one trust may pass, upon death, to 
otliers of the group. 

There is a class of wills under which separate trusts exist for 
each of several persons, and upon the death of any one of the 
beneficiaries the trust is to be held for the use of the survivors. 
If there are three or more persons in the group, a fractional part 
of the trust property may be required to be held for a longer term 
than two lives. There seems to be no fixed rule by which the 
validity or invalidity of these trusts are determined, but each 
case is decided upon its own facts. 

In addition to the cases from which quotations are made see 
Chastain v, Tilford, 139 App>. Div. 746 ; aff'd, 201 N. Y. 538 ; 
Beatty v. Godwiuj, 198 IST. Y. 3,5; Simpson v. Trust Co., etc. 129 
App. Div. 200; aff'd, 197 N. Y. 586. 

One of the first cases in which the effait of similar language is 
discussed is Everitt v. Everitt, 29 N. Y. 39. In that case the 
language of the will seemed to require the holding of the property 
during three lives, but it was avoided by holding that there was 
a vesting of title and that the part of the accrued share did not 
pass under the trust, but vested in the personal representatives. 

Judge Wright wrote a strong dissenting opinion which was con- 
curred in by Judges Johnson and Hogeboom. 

The case of Oxley v. Lome, 35 IST. Y. 340, follows where 
" share " was construed to mean the portion previously given and 
not the fractions of portions which the surviving children would 
acquire on the death of the first takers respectively. 

In Fowler v. Ingersoll, 127 E". Y. 472, a triist was created to 
pay the income to three cousins. The tenth clause of the will read 
as follows : " In case either of said cousins shall die, the share 
of the rents of such one or more dying shall be paid over to the 
survivors for life." It was held that the trust was void. 

In Storm v. Storm, 4 E". Y. St. Eep. 670; affirmed without 
opinion, 113 iN". Y, 646, a trust was created for the wife and two 
sons and upon the death of either of the sons leaving lawful issue. 
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such issue was to take tlie income of the estate in trust until the 
death of the surviving son. As to the real estate, in which the 
wife had the life use, the trust was declared to be invalid. 

In Ward v. Ward, 105 N. T. &8, the trust was for the life of 
the widow and upon her death for the lives of two sons. The 
fund was required to be held during the life of the widow, then 
during the life of the son first dying and then during the life of 
the other son. It was held that the trust was void. 

In Cross v. United States Trust Company, 131 IST. Y. 330, the 
fund was divided into five separate trusts, the deceased leaving a 
husband and four children. The income on the share of the hus- 
band was directed to be paid, upon his death, to grandchildren 
until the death of the surviving child of the four named. The 
trustee was directed to pay the income of the part set aside to 
each child, to him or her for life. If either of the children died 
without children then the income, which such deceased child was 
to receive under the trust, if living, was to be paid to the sur- 
vivors in equal shares and to the children of any deceased child 
and final distribution was to be made upon the death of the sur- 
viving child. The trusts were held to be invalid. 

In Corse v. Chapman, 153 'N. Y. 467, eight trusts were created 
w'hich terminated at the death of the respective beneficiaries and 
passed absolutely to their issue. In the event of the death of any 
or either of said children without lawful issue, it was provided: 
" I direct that the share so set apart for the use of such child 
shall be subdivided and alloted into as many parts or shares as 
there may be children of mine then living and the same shall be 
added to said share proportionately, severally and respectively and 
the rents and income therefrom added and paid to my said 
several and respective surviving children during his or her life." 
It was held that any fractional share which might be held during 
two lives under the aforesaid language would be set free at the 
end of the second life and vest absolutely. 

In Chey v. Schey, 194 IST. Y. 368, five trusts were created for 
life or for specified years. In the event of one dying without 
issue before all of the fund, set apart for his or her benefit, should 
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have vested tlieii a new trust should be created of the portion of 
the fund not so vested, to he held for the uses, intents and pur- 
poses described by the testator in the following language, namely : 
" I direct my trustee to divide said fund into four equal parts 
and that my said trustee shall hold one of said parts for each of 
my children (naming the four children other than the one whose 
trust was being considered) for the same uses and subject to the 
same conditions as I have, in this instrument, directed or will 
direct their share of my residuary estate to be held." 

The court used the same reasoning as in the other cases and 
held that the suh-shares did not pass on beyond two lives but 
vested and also' stated that if it were not so there would be no 
difficulty in separating the invalid from the valid parts and sus- 
taining the trusts themselves. 

In Vanderpael v. Loew, 112 N. Y. 167, the residue was directed 
to be divided into four parts and the income to be paid to four 
children, and this language was used as to its disposition upon the 
death of one without issue : " Then the income and profits of my 
estate to which he or she would have been entitled, if living, shall 
be divided between my surviving children above mentioned and 
the lawful issue of my deceased child, share and share alike, such 
issue to take the share to which the parent, if living, would have 
been entitled, and the principal shall form a part of the common 
fund to be divided among the lawful issue of my said children 
whenever such issue shall arrive at the age of thirty years as above 
mentioned." 

It was held that the " original " share was to be distinguished 
from the " secondary " share and that the trust was valid. 

In Morris v. New York, 154 App. Div. 332 ; aff'd, 208 IST. Y. 
556, the following language was used and it was held that there 
was an invalid suspension: "And I further trust from and 
immediately after the respective deaths of any of my children 
in trust to pay and distribute the capital of the share of which 
the child so dying received the income in his or her life time in 
such manner as said child shall appoint and direct by his or her 
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last will and testament, and in default thereof to pay over and 
distribute said share to the lineal descendants of such deceased 
child per stirpes; and in case any and so often as any of my chil- 
dren shall die without leaving such lineal descendants surviving 
such decedent then in trust to hold the said share of the child so 
dying for the surviving brothers and sisters (the issue of any 
deceased brothers and sisters to take per stirpes) upon the same 
trust as the original shares herein devised and bequeathed .to my 
trustees for the benefit of said surviving brothers and sisters, and 
with the same force and effect as if the said accrued shares had 
been one of the original shares so devised and bequeathed." 

In the case of Orr v. Orr, 147 App. Div. Y53 ; aff'd, 212 ]Sr. Y. 
615, there were six trusts. There was a direction for subdivision 
as follows : " In case any of my children die after my decease 
and before reaching the age at which he or she shall be entitled to 
receive the property as above stated, leaving no issue him or her 
surviving, then it is my will that the share or portion of the one 
so dying shall be apportioned among my surviving children 
equally, share and share alike, and that the trust share of any 
child not having reached the prescribed age be proportionately 
increased on the same trust as above stated, and that those who 
are not cestuis que trustent nor within the age limitations pre- 
scribed by this will receive in cash their shares so accruing to 
them respectively." , 

In holding the trust valid the court used this language : " We 
think that the ' share or portion of the one so dying ' means the 
original share or portion left by the testator to his several chil- 
dren and that if any child should, after taking the share of a 
deceased brother, himself die, the sub-share would not pass to the 
trust share of the surviving brothers or sisters, but would be 
assets of his father's estate undisposed of." 

Dissenting opinion was written by Judge Ingraham in which 
he took the view that the trusts were invalid. 

In Wells V. Rowland, 155 App. Div. 354, this was the language 
used concerning the effect of death : " Upon the death of any 
of my children as above named then those surviving shall inherit 
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the life interest of a deceased, share and share alike." It was 
held that the sub-shares at the end of two lives did not pass to 
the third life. 



^ 350 Page 1536, middle of page. 
Investing ward's money in real estate, continued. 

Where a guardian unlawfully invested his ward's moneys in 
real estate without the sanction of the Supreme Court, his act 
amounted to a devastavit, for which he and the surety on his 
bond are liable. 

One knowingly receiving the funds of an infant in payment of 
an unlawful purchase by the guardian is liable to the infant, and 
the form of the check or draft of itself may charge him with notice 
of the unlawful diversion. Empire State Surety Co. v. Cohen, 
156 ISr. Y. Supp. 935. 

^ 363 Page 1562, middle of page. 
Direct distribution decreed. 

Where an administrator had been removed but the estate had 
been administered, the decree on his accounting directed distribu- 
tion to the parties entitled. In re D'AdaTno's Est., 157 N. Y. 
Supp. 374. 

^ 366 Page 1567, middle of page. 

Charging representative, where there is power of disposition, continued. 

Where a wife, a life beneficiary, had power to conserve or dis- 
pose of the principal of the estate, her executor will not be charged 
with the entire estate coming to her hands, but the burden is 
upon the persons contesting to show that there remained a por- 
tion of the original property which came to the hands of the 
executor of the wife. Seaward v. Davis, 198 N. Y. 415, modifying 
133 App. Div. 191. 
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^ 369 Page 1581, hottom of page. 
Persons interested, continued. 

Attorneys having a lien on the individual interest of sole 
legatee for services in procuring the probate of the will are per- 
sons interested who can maintain .a proceeding for a compulsory 
accounting. In re Wood, 156 N. Y. Supp. 810, 170 App. Div. 
533. 

Devisee or heir. 

A devisee or an heir is a person " interested " in that the real 
estate vested in him may be subject to the claims of creditors, and 
to remove that apparent cloud upon his title it may be important 
to his interests that there be a settlement, and that he have an 
opportunity to inspect or contest the accounts. 

^ 370 Page 1588, middle of page. 
When statute begins to run, continued. 

That an executor occupies a trust relation toward those entitled 
to the estate, irrespective of the provision of the will, and that no 
statute of limitations commences to run in favor of such executor, 
until disavowal-of the trust, seems settled. In re Meyer, 98 App. 
Div. 1, 90 IT. Y. Supp. 185 ; Kellogg v. Kellogg, 169 App. Div. 
395, 155 K Y. Supp. 310. 

^ 371 Page 1588, bottom of page. 

Statute bar to proceeding for an accounting, continued. 

There seems to be little doubt of the application of the six-year 
statute to those cases where a trust arises by reason of the wrong 
doing of the person against whom it is asserted. Such statute 
seems to have application whether the trust is sought to be 
enforced at law, in equity, or in Surrogate's Court. LigJitfoot v. 
Davis, 198 N. Y. 261, Code Civ. Pro., § 382, subd. 5; In re 
Rogers, 153 IST. Y. 322; Kellogg v. Kellogg, 155 IST. Y. Supp. 
310, 169 App. Div. 395. 
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^ 373 Page 1592, top of page. 
Effect of release as a bar, continued. 

Under Code Civ. Pro., § 2510, providing that the surrogate 
may determine all questions, legal or equitable, arising as to any 
matters necessary to be determined to make a full, equitable, and 
complete disposition of the matter, the Surrogate's Court had 
jurisdiction to consider equitable defenses to releases presented by 
petitioner, by virtue of which he sought to be relieved from his 
duty of accounting to the beneficiaries of several trusts. In re 
Brewster, 92 Misc. Eep. 339, 156 N. Y. Supp. 588. 

^ 378 Page 1602, middle of page. 

Who must be cited, continued. 

Sometimes a person is a legatee of a beneficial interest and has 
a trustee named for him in the will. In such cases it is better 
practice to cite both the legatee and trustee. 

^ 379 Page 1605, hottom of page. 
Citation: Assigned claim, continued. 

A creditor of a decedent who, not having presented his claim, 
assigns it before the account is filed, need not be cited to attend 
judicial settlement. Matter of Freije, 90 Misc. Eep. 246. 

^ 382 Page 1612, top of page. 
Report of special guardian. 

It is the duty of a special guardian to carefully examine the 
proceedings, account and proposed decree, and to make a report to 
the court thereon. The purpose of his appointment is to protect 
the interests of the infant or incompetent by reporting to the 
surrogate, who is primarily charged with that duty, and the facts 
which the surrogate should know, with his opinion thereon. 

Exceptions to report. 

There is no provision for filing exceptions to the report of the 
special guardian, as the ofiice of the report is to inform the surro- 
gate. In re Gill's Est., 155 N. Y. Supp. 1019. 
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^ 385 Page 1617, iottom of page. 
Adequate books of account should be kept. 

Wlietlier or not tlie accounting party has kept regular books of 
account must be considefred by the court in determining issues 
raised as to the account. Where it appears that the accounting 
party depends for memoranda of his receipts and disbursements 
upon checks, check books, slips of paper and other informal state- 
ments of receipts and expenditures, the presumption as to the 
accuracy of his accounts is against him. Ithell v. Malone, 154 N. 
Y. Supp. 275. 

tf 393 Page 1628, bottom of page. 
Assignment of executors for the benefit of creditors. 

Two executors who had been doing business under the name of 
" the estate of John Praetz " made an assignment for benefit of 
creditors. The assignee sold real estate and asked for an approval 
of the sale by the Supreme Court. This was denied, the court 
saying that it did not appear that the executors had power to 
carry on business, and that if they did have that power debts 
subsequently incurred could not be collected out of the estate to 
the exclusion of prior creditors. In re Praetz, 87 Misc. Eep. 
128, 150 K Y. Supp. 221. 

^ 397 Page 1637, middle of page. 

Deposits in joint names of husband and wife, continued. 

Where a joint deposit was made by husband and wife, the hus- 
band was not ousted from such joint tenancy by her withdrawal of 
the money and depositing it elsewhere or loaning it. Matter of 
Klenh 150 K Y. Supp. 365, 165 App. Div. 917. 

^ 402 Page 1649, top of page. 

Interest chargeable on funds held by a trust company acting as executor, 
administrator, guardian or trustee. 

The Banking Law, section 188, subdivision 11, especially pro- 
vides that a trust company acting as executor, administrator. 
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guardian, trustee, receiver or committee shall allow interest on all 
funds not less than $100 deposited with it at a rate not less than 
two per centum per annum until the moneys so received shall be 
duly expended or distributed. 

11. Interest. On all sums of money not less than one hundred dollars, 
which shall be collected and received by a trust company a,cting as executor, 
administrator, guardian, trustee, receiver or committee under the appointment 
of any court or officer, or in any fiduciary capacity under such appointment, 
or as a depositary of moneys paid into court, interest shall be allowed by 
such trust company at not less than the rate of two per centum per annum 
until the moneys, or any part thereof, shall not annually he expended or 
distributed pursuant to the terms or provisions of the trust under which such 
moneys are held, the amount thereof not so expended or distributed shall be 
accumulated by such trust company for the benefit of the parties interested 
in such trust fund, and shall be added to the principal to constitute a new 
principal upon which interest shall thereafter be computed. 

The trust company acting as executor, administrator, guardian 
or trustee should not be required to deposit the funds in another 
institution, unless for good reason shown. In re Peoples' Trust 
Compcmy, 155 IST. Y. Supp. 639, 169 App. Div. 699. 

^ 403 Page 1650, bottom of page. 

Trustee; accounting for rents received after the termination of the trust. 

A trustee who collects rents after the termination of the trust, 
who is also a tenant in common of the property, cannot be charged 
hx his trustee's accoimt with rents so collected. In re Overton, 
89 Misc. Eep. 59, 152 N. Y. Supp. 545. 

^ 410 Page 1663, middle of page. 
Expenses of trust borne by income, continued. 

The just and proper expenses of carrying any of the assets of 
a trust, if incurred in a just and proper administration, must be 
borne by the income. In re BrooUyn Trust Co., 92 Misc. Eep. 
6Y4, 157 N. Y. Supp. 547. 
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^ 411 Page 1666, top of page. 

Credit for payment of funeral e^enses of mother of infant. 

On equitable principles a general guardian may be allowed the 
burial expenses of the infant's mother, where if not paid by the 
infant she would have to be buried at public expense. Matter of 
Connolly, 88 Misc. Kep. 405. 

^ 417 Page 1675. Section 1902, Code Civ. Pro., amended. 
Action for causing death by negligence, et cetera. 

The executor or administrator duly appomted in this state, or in amy other 
state, territory or district of the United States, or in any foreign country, 
of a decedent who has left him or her surviving a husband, wife, or next of 
kin, may maintain an action to recover damages for a wrongful act, neglect 
or default, by which the decedent's death was caused, against a natural 
person who, or a corporation which, would have been liable to an action 
in favor of the decedent by reason thereof if death had not ensued. Such 
an action must be commenced within two years after the decedent's death. 
When the husband, wife, or next of kin, do not participate in the estate 
of decedent, under a will appointing an executor, other than such husband, 
wife or next of kin, who refuses to bring such action, then such husband, wife 
or nest of kin shall be entitled to have an administrator appointed for 
the purpose of prosecuting such action for their benefit. 

Amended by L. 1915, ch. 620. In effect September 1, 1915. New matter in 
italics. 

§ 1902, Code Civ. Pro. 

Effect of amendment. 

The amendment permits a foreign representative to bring the 
action without taiing out ancillary letters. This has been allowed 
since 1911 by virtue of section 1836-a. 

^ 419 Page 1680. Section 1903, Code Civ. Pro., amended. 

Distribution of damages recovered. 

The damages recovered in an action, brought as prescribed in the last 
section, or obtained through settlement without action, are exclusively for 
the benefit of the decedent's husband or wife, and next of kin ; and, when they 
are collected, they must be distributed by the plaintiff, or representative, as 
if they were unbequeathed assets, left in his hands, after the payment of all 
debts, and expenses of administration; subject however to the following 
provisions to wit: 
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1. In case the decedent shall have left him surviving a wife or husband, 
but no children, the damages recovered shall be for the sole benefit of 
such wife or husband. 

2. In case the decedent leaves neither husband, mfe, nor issue, but leaves 
a mother, and a father who has abandoned him, or who has left the 
maintenance and support of their child to the mother, the damages for 
recovery shall be for the sole benefit of such mother. 

S. In case the decedent leaves no husband or urife, issue or father, or 
having left a father entitled to recovery, who dies prior to the recovery or 
verdict, the damages or recovery shall be for the sole benefit of the mother 
if then living. 

The reasonable expenses of the action, or settlement, the reasonable 
funeral expenses of the decedent, and the commissions of the plaintiff or 
representative, upon the residue may be fixed by the surrogate, upon notice, 
given in such manner and to such persons, as the (Surrogate deems proper or 
upon the judicial settlement of the account of the plaintiff, or representative, 
and ma4/ he deducted from, the recovery. 

Amended by L. 1915, ch. 641. In effect Seiptember 1, 1915. New matter 
in italics. 

§ 1903, Code Civ. Pro. 

^ 419 Page 1681, middle of page. 

Under what law distribution should be made, continued. 

Where a right is created by a foreign statute for recovery of 
damages and such statute provides the manner of distribution 
among the persons entitled, such statute governs our courts in 
making distribution. Matter of Olsen, 89 Misc. Rep. 719. 

^ 419 Page 1682, middle of page. 
Allowance for expenses, continued. 

A contract of forty per cent, for attorney's fees in a negligence 
action will be considered reasonable and be sustained on dis- 
tribution of the funds. The amount being fixed by contract, 
expert testimony as to value of services will not be considered. 
In re D'Adamo's Est, 157 N. Y. Supp. 374. 

^ 419 Page 1683, middle of page. 
Allowance for funeral expenses, continued. 

In a case where there was a recovery in a negligence action, 
and also a general estate, the surrogate allowed the funeral 
7 
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expenses from the general estate. Matter of Huth, 88 Misc. Eep. 
458. ■ 

^ 421 Pdffe 1688, top of page. 

Claim of title by representative, continued. 

The Surrogate's; Court has jurisdiction to compel the repre- 
sentative to account for the property of the estate, and so, when 
an ohjection is made to the account of the representative that it 
does not include specific property alleged to have belonged to the 
deceased, the Surrogate's Court has jurisdiction to determine the 
issue. Mwtter of Watson,, 215 ¥. Y. 209 ; Eev'g 165 App. Div. 
252. 

^ 425 Page 1695, bottom of page. 
Gift of stocks; Stamp Act. continued. 

Where no stamps are affixed to the stock certificates, no evidence 
of the transfer can be received. In re Cleveland's Est., 158 
ISr. Y. Supp. 1099 ; Dinnean v. Dinnean, 90 Misc. Eep. 121. 

Where there is no evidence upon the subject of stamps, and no 
objection is made on the hearing in a proceeding to assess the 
transfer tax, a gift may be found although no stamps appear to 
have been affixed. In re Mills' Est, 158 ~S. Y. Supp. 1100. 

Evidence of the sale may be received, if the proceeding is not 
between the original parties to enforce the sale, for otherwise the 
statute would be nullified. The purpose of the statute is to deny 
to an offender who violates its provisions the right to enforce 
the contract. Hall v. Davis, 159 N. Y. Supp. 26. 

^ 427 Page 1701, middle of page. 
Joint deposits under Banking Law, continued. 

A section relating particularly to savings bank deposits was 
added when the Blanking Law was revised in 1914. Thisi section 
is numbered 249 and while containing the substance of section 
148 it contains a statement that the form of the deposit which 
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purports to vest title in a survivor shall be conclusive evidence of 
the intent of the depositors. 

History of the statute as to joint tenancy in banking deposits 

In the Banking Law as it appears in the Consolidated Laws of 
1909, section 144 under the head of savings banks, the statute 
reads that "Such deposit thereupon and any additions thereto 
made by either of such persons upon the making thereof shall 
become the property of such persons as joint tenants." 

The Banking Law was revised by chapter 369 of the Laws of 
1914. In that revision section 144 of the Banking Law was sub- 
stantially re-enacted as section 148 except that as to joint deposits 
the language was changed from " shall be made " to " shall have 
been made " and the section was inserted in article 3, which 
is designated as applying to banks generally. 

In that part of the revised Banking Law, stated as applying to 
savings banks, there is a new section designated as section 249, 
which embodies three paragraphs incorporating the substance of 
what was in the prior Banking Law. One relating to deposits by 
or in the name of minors; another relating to deposits in trust, 
and the third relating to joint deposits. 

Subdivision 1 as to deposits by or in the name of minors 
says " that the deposit shall be held for the exclusive right and 
benefit of such minor and shall be paid to the person in whose 
name the deposit shall have been made." 

Subdivision 2, regarding deposits in trust, provides " that 
such deposit may be paid to the person for whom the deposit was 
made." 

Subdivision 3 says that " joint deposits shall become the 
property of such persons as joint tenants ", and goes back to the 
original language " shall be made " instead of " shall have been 
made." 

By act of 1914 there is added to subdivision 3 a new sentence 
as follows: 

" The making of the deposit in such form shall in the absence 
of fraud or undue influence be conclusive evidence in any action 
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or proceeding to whicli either such savings bank or the surviving 
party is a party, of the intention of such depositors to vest title 
to such deposit and the additions thereto in such survivor." 

This act became a law April 16, 1914, and -with a iew excep- 
tions, specified in section 502, went into effect immediately. The 
effect of this change will be to make it unnecessary for the courts 
to determine the intent of the depositor from evidence produced. 

This section is rather a declaration of the existing law, than 
an enactment of a new law, and therefore would apply to a 
deposit made before its passage. McNett v. Grandell, 158 IS. Y. 
Supp. 1020. 

^ 4:2i^ Page 1708, middle of page. 
Books of account as evidence, continued 

Eules of evidence for proving claim of physician by his books 
explained in Bellows v. Bender, 87 Misc. Kep. 187. 

^ 431 Page 1710, middle of -page. 

Testimony by claimant of personal transactions, continued. 

The services of a wife rendered to a stranger as a nurse belong 
to her under section 60 of the Domestic Eolations Law, and she 
cannot testify as to personal transactions with the deceased. 

The rule is different where the wife rendered services in her 
husband's house in furnishing board supplied from provisions 
furnished by her husband. Janz v. Schwender, 159 JST. Y. Supp. 
200. 

^ 4:Z2i Page 1714, iottom of page. 
Claims by near relatives, continued 

Claim against father's estate by a son for wages turned in 
toward the family support according to a custom prevailing among 
families of their nationality, but without agreement concerning 
the same, not allowed. In re Zegel, 171 App. Div. 513, 157 IST. 
Y. Supp. 735 ; Matter of Delaney, 27 Misc. Kep. 398, 58 N. Y. 
Supp. 924. 
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^ 440 Page 1734, middle of page. 
Decree should direct distribution, continued 

Upon judicial settlement of the accounts of a testamentary 
trustee had upon the death of the life beneficiary it appeared that 
the person who was to take the legacy died before the life bene- 
ficiary, but had a vested interest, and the legacy was ordered paid 
directly to the husband as solely entitled to the same, although 
the legatee was a resident of another State and no ancillary 
administration had been had in this State. In re Van Kleeck, 
158 N. Y. Supp. 539. 

^ 445 Page 1743, middle of page. 
Antenuptial agreement in lieu of dower, continued 

An antenuptial agreement may be made in which the intended 
wife releases her dower which may come to her upon the death of 
her husband. In re Scott, 156 N. Y. Supp. 960. 

^ 462 Page 1780, lottom of page. 
Survivorship of common disaster, continued 

In recent years many wills have been drawn making certain 
provisions in case of death by common disaster. In some of 
these the testator undertakes to direct that testator or another 
person shall be considered to have first died. Such a provision is 
contrary to tho common law and is not valid. The language used 
may, however, be sometimes construed as substituting another or 
other persons in the place of the one who it is spcified shall be 
considered as surviving, so that the intent may be carried out. 
In re Fowle's Will, 158 N. Y. Supp. 456; Matter of Herrman, 
75 Misc. Eep. 599, 136 N. Y. Supp. 944; aff'd, 155 App. Div. 
923, 140 ISr. Y. Supp. 243. 

^ 466 Page 1789, middle of page. 

Decree not conclusive upon questions not in issue, continued 

On a judicial settlement the executrix had included in her 
account a savings bank deposit which later was the subject of an 
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action between a legatee who claimed the deposit and the bank. 
It was stated that the claimant could not have tried the issue on 
the judicial settlement and therefore she was not bound by the 
decree on judicial settlement. Frihmrg v. Emigrants' Ind. 8av. 
Bank, 154 N. T. Supp. 532, lYO App. Div. 978. 

f 470 Page 1795, top of page. 

Power of each court to direct payment or reinvestment of its funds 

Each court may direct that money paid into that court in any action or 
proceeding brought therein, or any bond, mortgage or other security which 
represents property belonging to any suit or party interested therein, may, 
after having heen deposited with the county treasurer or city chamberlain 
as required hy section seven hundred and forty-five of this act, be paid out, 
transferred, invested or reinvested in any manner or form that appears 
to it best for the interests of the owners , thereof . But such directions 
must be embodied in an order or decree of said court, founded upon proper 
and sufficient evidence satisfactory to the court that such disposition of 
the property is best for the interests of the owners thereof or parties 
interested therein. 

Amended by L. 1916, ch. 443. In effect May 9, 1916. Kew matter in 
italics. 

§ 747, Code Civ. Pro. 

^ 472 Page 1800, middle of page. 
Where the additional bond shall be filed 

Under the wording of former section 2746 and of the statute 
upon which that section was based, it was held that the additional 
bond must be filed in the office of the surrogate making the decree. 
Eieclc V. Fish, 1 Dem. 75 ; Matter of Flagg, 10 IST. Y. St. Eep. 
694. The present section omits the language as formerly used, 
and simply requires that the guardian file " sufficient security." 
To require a guardian appointed in one county to file a bond in 
another county, and then take the property back to the county of 
original appointment seems illogical and useless, when the same 
protection would be afforded by the filing of an additional bond 
with the surrogate who made the original appointment, and 
attaching a certificate showing such filing to the receipt and 
release to be delivered to the executor or administrator. 
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^ 473 Page 1803, hottom of page. 
Decree for delivery of specific property, continued 

In Mcdier of HolzwoHh, 166 App. Div. 150, 151 N. Y. Supp. 
1072; aff'd withoTit opinion, 215 IST. Y. 700, 109 N. E. 1079 
which was an accounting by an executor, it was claimed that " by 
section 2510 of the present Code of Civil Procedure the Surro- 
gate's Court has been given full equity jurisdiction in every pro- 
ceeding that comes before it," and that the surrogate in that case 
" had the power to exercise this full equity jurisdiction on the 
facts that came before him," and, therefore, to direct the dis- 
position in specie of certain assets of the estate. In the Appellate 
Division, Mr. Justice Carr found that the proposal so to distribute 
the assets was specifically governed by section 2736 of the Code, 
which, among other conditions particularly imposed as a prerequi- 
site to a distribution in kind, required that a consent of all the 
parties interested be filed. 

f 476 Page 1810, top of page. 

Subdivision 18 of section 2768 amended in 1916 to read as 
f oUows : 

18. Whenever in this chapter a citation, order, notice or paper is directed 
to be deposited in the "post-ofSce" or in a "specified post-office," such 
deposit may he made or directed to be made in any post-office, branch post- 
office, sub-station or letter box maintained and exclusively controlled by the 
United States government. 

Amended by L. 1916, ch. 447. In effect May 2», 1916. New matter in 
italics. 

^ 476 Page 1810, hottom of page. 

Effect of this chapter. 

Nothing in this chapter shall repeal, amend or modify any existing law 
specially applying to any county, which is inconsistent with any section of 
this chapter, nor in any manner affect any litigation, action or special pro- 
ceeding pending at the time when this act takes effect, except as hereinafter 
stated, and such pending action or special proceeding shall proceed under 
the practice established, the same as though not affected by this act; pro- 
vided, however, that the provisions of this chapter relating to the trial by 
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jury of controverted questions of fact shall apply to all Such pending 
actions or special proceedings. 

Amended by L. 1916, ch. 274. In effect April 13, 1915. New matter 
in italics. § 2771, Code Civ. Pro. 

Effect of amendment. 

As originally enacted section 2771 did not permit of a trial by 
jury in a proceeding pending on September 1, 1914. Matter of 
Spooner's Will, 87 Misc. Eep. 170, 150 IsT. Y. Supp. 136. 

But in 1915 an amendment was made to the section whicli 
in terms granted jury trial in all pending proceedings. This 
amendment was apparently a private amendment obtained for a 
particular purpose. The unfortunate effect of it was to give a 
jury trial in all pending probate proceedings, as to which the 
jury trial under section 2653a could also be had. 

^ 4l77 Pctge 1818. 

Words and phrases construed 

" Lawful Issue." In re Van Cleef, 92 Misc. Eep. 689, 157 
N. Y. Supp. 549. 

" Legal KEPEESENTATnrES." Used in an insurance policy. 

The sole next of kin was held to be the " legal representative " 
mentioned in an insurance policy. In re VileSj 155 N. Y. 
Supp. 401. 

^ 477 Pa^e 1822. 
Words and phrases construed 

" Shall Die." See Alhey v. Aymar, 3 Dem. 400. 

" Tapesteies are not included in a gift of " silver bric-a-brac 
and pictures." In re Kellogg, 214 IST. Y. 460, 108 K E. 844. 
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Services to be compensated for by vrill 74 

Support of insane person as public charge 73 

Commissions: 

Bronx county public administrator 39 

Guardian, annual . , 40 

Rents collected after death of life tenant 39 

Substituted trustee for receiving ' 39 

Upon increment , 38 

Construction of Will: 

Trial of issues 14 

Consul: 

Revoking letters issued to 35 

Administration granted to 31 

Contempt : 

Decree, enforcing by fine 17 

Corporation : 

Bequest to of more than one-half 80 

Legatee, proof of capacity to take 81 

When cannot be beneficiary of trust 85 

Costs: 

Awarded when and how 40 

Transfer tax order 41 

Counterclaim : 

When claim against deceased may be set up 72 

Cou/rt Funds: 

Control of 102 

Court Officers: 

Appointment * 
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D. 
Damages: 

Causing death, distribution 96 

Death : 

Administration or probate granted, not conclusive proof of 16 

Civil, by life imprisonment 38 

Debt: 

Action to recover stayed, when 78 

Devise subject to payment of 82 

Enforced against heirs and devisees 77 

Support of insane person aa public charge 73 

Decree: 

Appointing guardian, conditional 33 

Delivery of specific property 103 

Direct distribution 101 

Enforced by fine v 17 

Execution, vacating 16 

Opening 3 

Opening, trial of issue 14 

Probate, after jury trial 24 

Probate, issue of relationship 28 

Questions not in issue 101 

Removal of co-executor 35 

DefrnMon : 

Transfer tax law expressions 48 

Deposit : 

Joint, banking law 98 

Joint, husband and wife . . 94 

Trust company acting as executor, etc., interest 94 

Descent : , 

Ancestor, defined 84 

Half-blood relatives . , ,. . 84 

Relatives of husband or wife 85 

Devastamt: 

Distributive share, effect of assignment 16 

Devise: 

Charge upon not repugnant to 82 

Charged with furnishing home 82 

Estate in common or jointly 82 

Subject to payment of debt, rejection 82 

Devisee: 

Interested in judicial settlement 92 

Power of disposition 81 

Discovery: 

Proceeding, equitable character of 69, 70 

Proceeding, examination, or trial 70 

Proceeding, jury trial . 68 

Proceeding, order for 69 



Index to Supplement. 115 

Eeferences are to pages of supplement 
Distrihution: 

Damages, allowance for expenses 97 

Damages for causing death 96 

Damages, under what law fl7 

Decree for direct, upon death of life beneficiary 101 

Direct, after removal of representative 91 

DistriJ)utive Sha/re: 

Assignment of, effect of 16 

Divorce : 

Foreign, validity ^^ 8 

Domicile : 

Administration or probate granted, not conclusive proof of IS 

Determining issue of 7 

Dower : 

Antenuptial agreement in lieu of 101 

Trust estate, when repugnant 83 

E. 
Evidence : 

Attorney, privilege of 23 

Books of account 100 

Claim for services to be compensated for by will 74 

Domicile , ;, 7 

Personal transactions by claimant 100 

Probate, death-bed will 25 

Probate of will more than thirty years old 25 

Probate, weight of evidence of physician 23 

Service through post-office 9 

Taken before surrogate in another county 15 

Waiver of privilege of physician 24 

Will, missing parts 25 

Executor (and Administrator) : 

Accounting of, as sole surviving partner 71 

Application for instruction 73 

Assignment for benefit of creditors 94 

Attorney for, designation of by will 67 

Carrying on business ^^ 

Must deposit funds in separate account 36 

Security required, when 28 

Kemoval of co-executor 35 

Statute of limitations against 92 

Execution/: ^_ 

Against decedent's property !■' 

Motion to vacate ^" 

Fees: - 

Referee, directing payment ' 

Stenographer, directing payment of ' 
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Funeral Expenses: 

Mother of infant 96 

Paid from damages or general estate 9'7 

Payment enforced under what practice 74 

Proceeding to compel payment 74 

Provided for by will must be reasonable 74 

G. 

Owj/rdiwn : 

Ancillary, appointment . , 35 

Appointment of associate discretionary 34 

Conunissions, annual 40 

Decree may be conditional 33 

Filing additional bond 102 

Filing certificate of appointment by Supreme Court 33 

Funds must be deposited in separate account 36 

Incompetent infant 33 

Investing ward's money in real estate 91 

Payment of funeral expenses of mother of infant 96 

Proceeds of action for damages, when paid to 35 

Qualification of 33 

Testamentary, bond of 35 

H. 
Beir: 
Interested in judicial settlement 92 

Hushand: 
Descent to relatives of 85 

Eushwnd a/nd Wife: 
Deposits in joint names 94 

I. 
Infamt: 

Adoption of 7 

Application of income to support of 86 

Investing money of in real estate 91 

Interest: 

Advance payment to legatee 82 

Funds on deposit in trust company 94 

Iritervening : 

Probate, persons interested 20 

Probate, trial of issue 13 

Issues: 
Probate, framing . , 22 

J. 
Joint : 

Deposits, banking law 99 

Deposits, husband and wife 94 
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Judicial Settlement: 

Allegation as to other property, trial gg 

Books of account, importance of keeping 04 

Citing assignor and assignee oq 

Citing trustee and beneficiary .........].][..[ 93 

Compulsory, attorney having a lien 92 

Devisee or heir may ask for, to protect his estate.' ." 92 

Guardian's additional bond, filing ' " ' ' iq2 

Statute of limitations bar to 92 

Trial of rejected claim . 72 

Jv/risdiction : 

Adoption of minors 7 

Each court may direct as to its own funds ........]....... 102 

•Section 2510 discussed 6 

Trial of title to property 98 

Validity of foreign divorce !.!!!.! 8 

Jury Trial: 

Iteeree of probate after 24 

Demanded, when 12 

Discovery proceeding gg 

TriM hy Jury: 

Effect of Chapter XVIII 103 

Intervening, issue of 20 

Issue as to right to open decree 14 

Issues, framing 22 

Issue of right to intervene 13 

Issues on construction of will 14 

Order for in New York county 13 

Transfer to Supreme Court 13 

,L. 
"Lawful Issue": 

Construed , IO4 

Legacy : 

Advance payment, application by married woman 82 

Forfeiture by contest 81 

Specific, defined 78 

"Legal Representative": 

Construed 104 

Legatee: 

'Charged with interest on advance payment 82 

Corporation, proof of incorporation 81 

Notice of contest of will 22 

Probate, filing objections 21 

Letters: 

Revoking, dishonesty , 36 

Revoking for mingling funds 36 

Kevoking, issued to co-executor 35 

Testamentary trustee receives none 29 
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il. 
Money: 
Paid into court, disposition 102 

Mortgage Foreclosure: 
Surplus, disposition of 76 

Mortgage, Lease or Sale of Real Estate: 

Citation, contents of 75 

Letters issued before September 1, 1914 75 

Partnership debt basis of 76 

Surplus paid into court, how disposed of 77 

Title to real estate, how determined 75 

Motion : 

New trial, practice on 14 

K 
Tfegligence: 
Action for causing death 96 

Vew Trial: 

Practice on motion for 14 

Notice: 

Probate to legatees and devisees 28 

O. 
Objections: 

Probate, heirs of husband or wife 21 

Order: 

Excluding executor, service of 28 

Transfer tax 41 

Transfer tax, opening 4 

Trial by jury. New York County 13 

P. 
Pa/rty: 

Intervening to be made party 20 

Jurisdiction to make 6 

Perpetiuities : 
Charitable bequests 80 

Pleading : 
Uncontroverted allegations make proof 16 

Post Office: 

Defined 10 

Mailing in, defined 103 

Proof deposit in 9 

Service through 9 
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Probate: 

Action for since repeal of i 2653a 20 

Contest, bill of particulars 22 

Death-bed will 25 

Decree wKere there are interlineations 25 

Dismissing proceeding for 21 

Intervening by persons interested 20 

Intervening, trial of issue 20 

Notice of contest 22 

Notice of probate to legatees and devisees 28 

Objections by heirs of husband or wife 21 

Objections, who may file 21 

Opening decree, issue of relationship 28 

Reprobate as will of real property 26 

Witness, incompetent 23 

Proceeding: 

Compel payment of funeral expenses 74 

Construction of will 26 

Probate, dismissing 21 

Temporary administrator to determine title 74 

Will, production of 19 

Proof: 

Uncontroverted allegations constitute 16 

Missing provisions of mutilated will 21 

Service of citation and other process 11 

Puilic Administrator: 

Bronx County 32 

Bronx County, fees 30 

PuWcation: 

Order excluding executor 28 

Time of for service 10 

Will, with reference to time of signing 18 

E. 
Referee : 

Fees, directing payment of 7 

Rejection : 

Devise subject to payment of debt 82 

Rents: 

Trustee accounting for 95 

Rents and Profits: 

Real property law amended 86 

Renunciation : 

Administration, effect of 31 

Of executor, service of order 28 

Testametary trustee 29 

Testametary trustee, retraction of 29 
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Report : 
Special guardian 93 

Representative : 
Charging with property received by life beneficiary 91 

Representative of Deceased Representative: 
Charging with original property or fund 91 

Residue: 
Bequest of, ademption 79 

Rules of Practice: 

Bronx County 50 

Kings County 60 

New York County .■ 55 

Westchester County ^ , 61 

S. 
Safe Deposit Box: 
Bequest of securities in 79 

Searching : 
Surrogates' clerks must 5 

Securities : 
Court funds ^ 102 

Service : 

Admission of 11 

Complete, when 10 

Papers through post office 9 

Post office defined 10 

Proof of 11 

Publication 10 

"Shall Die": 

Construed 104 

Special Guardian: 

Allowance out of the fund 40 

Appointment of by Supreme Court 12 

Nominating 12 

Probate, infant legatees and devisees 22 

Report of, nature and purpose of 93 

Stamp : 

Stock transfer, validity 98 

Statute of Limitations: 

Open and current account 72 

Running against executor 92 

Suspension of, how computed 71 

Statute of Perpetuities: 

Group of separate trusts vesting in survivor 87 
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Stenographers: 

Fees of - 

Fees, directing payment of ■■■...........'.'.'.'.'.'.'.'.'.'. 7 

Stock: 

Stamp affixed to transfer 98 

Supreme Court: 

Directing trial in J3 

Surrogate: 

Compensation for drawing jury 15 

Designation of person to act as 3 

Vacancy in office, filling- 3 

" Surrogates Act ": 

Effect of 104 

Surrogate's Clerk: 

Searching files 5 

Su/rvivorship : 

Common disaster 101 

T. 
"Tapestries": 

Construed 104 

Testamentary Gua/rdian: 

Bond of 35 

Testamenta/ry Trustee: 

Acting before accounting of executor 29 

Qualifies, how 29 

Renunciation of 29 

Unincorporated society 30 

Time: 

Service by publication 10 

Transfer Tax: 

Amendments of 1916 43 

Appeal from order 42 

'Corporations exempt 49 

Good will of corporation 43 

Hearing, opening 4 

Joint deposits 43 

Order reversed, costs 41 

Tenancy by curtesy 42 

Tenancy by entirety 42 

Transfer under power of appointment in old will 42 

Trial: 

Jury may be ordered 13 

Rejected claim . ^ 72 
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Trust: 

Cestui que trust, defined ■. 85 

Charitable, statute of perpetuities 80 

Commissions of trustee 39 

Estate, dower in 83 

Expenses borne by income 95 

Funds, interest, on 94 

Funds, must be deposited in separate account 38 

Group of separate, statute of perpetuities 87 

Secret, validity 79 

Support and maintenance 86 

Vests in those who accept 29 

Trust Com/pamy: 

Acting as representative, interest on deposit 94 

Trustee: 

Allowance for expenses by Supreme Court 40 

Receiving property before settlement by executor 85 

Eents, accounting for 95 

V. 
Verdict : 

Setting aside . 24 

W. 
Widou): 

Objections to probate, filing 21 

Wife: 

Descent to relatives of 85 

Services of, to whom belong 100 

Will: 

Construction 20, 27 

"Construction of, affecting real property 26 

Construction, evidence of intent 27 

Death-bed, validity , , 25 

Defined and illustrated 18 

Interlineations, proof of 25 

■Probate, undue influence 24 

Probated as to personal may be reprobated as to real 26 

Production of 19 

Proved sufiiciently 25 

Providing for death by common disaster 101 

■Proof, more than thirty years old '. 25 

Publication, with reference to time of signing 18 

Republished by later will 18 

Revocation by its own terms 19 

Revocation by later will 19 

Revocation by mutilation 21 

Revocation in part by birth of issue, increased property 19 

Witness : 

Competency, hypothetical question 23 

Physician, waiver of privilege 24 

Probate, incompetent 23 
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